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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOAED 


Case No. 4-CB-384 


Locat 425, Unrrep ASSOCIATION OF JouBNEYMEN anpD AP- 
PRENTICES OF THE PLUMBING AND PIPEFITTING InpusTRY 
or THE Unrrep Srares anp Canapa, AFL-CIO 


and 
Joszpx A. ScaLIsE 


and 


Lummus CoRPoraTION 
Party to the Contract 


Decision and Order 

On August 10, 1959, Trial Examiner Thomas A. Ricci 
issued his Intermediate Report in the above-entitled pro- 
ceeding, finding that the Respondent had engaged in and 
was engaging in certain unfair labor practices and recom- 
mending that it cease and desist therefrom, and take cer- 
tain affirmative action, as set forth in the copy of the Inter- 
mediate Report attached hereto. The Trial Examiner rec- 
ommended dismissal as to certain other unfair labor prac- 
tices alleged in the complaint. Thereafter, the Respondent 
filed exceptions to the Intermediate Report and a support- 
ing brief. 

Pursuant to the provisions of Section 3 (b) of the Act, 
the Board has delegated its powers in connection with this 
case to a three-member panel. 

The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. 
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The Board has considered the Intermediate Report, the 
exceptions and brief, and the entire record in the case and 
hereby adopts the findings, conclusions, and recommenda- 
tions of the Trial Examiner, with the following additions: 

We find, as did the Trial Examiner, that the Respondent 
violated Sections 8 (b) (1) (A) and (2) of the Act by: (1) 
causing the Lummus Corporation to discriminatorily re- 
fuse to hire Scalise, a journeyman pipefitter; (2) main- 
taining and enforcing, pursuant to contract, an exclusive 
hiring arrangement which did not conform with the stand- 
ards established by the Board in the Mountaim Pacific 
case The Trial Examiner recommended that the Respond- 
ent be ordered to cease and desist its unfair labor prac- 
tices and be required to reimburse all employees from whom 
monies had been exacted by Respondent during the time 
the illegal provisions were in effect, in accordance with 
the Board’s Brown-Olds? remedy. 

The Respondent concedes that it violated Section 8 (b) 
(1) (A) and (2) of the Act. However, Respondent con- 
tends that application of the Brown-Olds remedy here 
would be punitive, inequitable, and would not effectuate 
the purposes of the Act. In support of this contention, the 
Respondent made the following offers of proof at the 
hearing: 

(1) Evidence that because of Respondent’s limited 
financial resources, enforcement of the reimburse- 
ment order against it would jeopardize its exist- 
ence and deprive its members of vested rights to 
certain benefits. 


(2) A proffer of testimony by Lummus’ employees 
who were members of Respondent * that they paid 


1 Mountain Pacific Chapter of the Associated General Contractors, Inc., 119 
NLEB 883. 


2 Brown-Olds Plumbing § Heating Corporation, 115 NLRB 594. 


3 The offer of proof asserts that of the 108 Lummus employees engaged as 
pipefitters, 68 were members of the Respondent and the rest were members 
of sister locals. 
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dues to the Respondent voluntarily and not be- 
cause of any coercion inherent in the unlawful 

(3) Evidence that all Lummus employees who were 
members of Respondent had joined the Respond- 
ent several years they were hired by Lummus 
(sic). 


The foregoing offers were rejected by the Trial Ex- 
aminer and Respondent excepts to these rulings. 

As to (1), we find, like the Trial Examiner, that proof 
respecting Respondent’s financial inability to comply with 
a reimbursement order should be reserved for considera- 
tion by the Board in the compliance stage of the proceed- 


ing. 

As to (2), we conclude that the Trial Examiner properly 
rejected this offer of proof. The Board has considered 
numerous cases involving contracts containing exclusive 
hiring clauses and has held that the existence of such a 
contract, without the safeguards enunciated in the Moun- 
taim Pacific case, inevitably coerces employees to become 
or remain union members and to make payments to the 
union.* We do not believe that testimony by union mem- 
bers as to their motives for joining or remaining members 
of the union is, in a context such as this, sufficiently per- 
suasive to warrant a different result here. 

As to (3), the Respondent’s contention is, in effect, that 
the exclusive hiring provisions did not coerce payment of 
membership dues to Local 425 because (a) all pipefitters 
hired by Lummus who paid dues to Local 425 had already 
joined it long before they were hired and therefore could 
not have been coerced to join by such provisions and (b) 
once they were hired by Lummus, the lawful maintenance 
of membership clause in the contract applied to them and 
they were thus lawfully required to remain members of 


4 Nassau § Suffolk Contractors Association, Inc., 123 NLEB No. 167. See 
also Saltman Construction Company, 123 NLEB No. 142; Argo Steel Corpora- 
tion Company, 122 NLEB No. 129; Funeral Directors of Greater St. Louis, 
125 NLEB No. 29. 
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Local 425. Accordingly, Respondent asserts that here, 
unlike the Saltsman case, supra, it cannot be said that the 
illegal hiring provisions ‘‘inevitably. coerced”? any Lummus 
employee who was paying dues to Local 425 to become or 
remain a member of Local 425. 

The maintenance of membership clause, although legal 
when standing alone, cannot be considered in a vacuum. 
The other clauses in the contract delegated to the Respond- 
ent exclusive control over Lummus’ labor supply. The in- 
evitable effect of such a delegation, without the safeguards 
prescribed in the Mountain Pacific case, was to deter any 
member of the Respondent interested in obtaining employ- 
ment with Lummus from relinquishing his membership in 
the Respondent. Accordingly, even if we concede that the 
Respondent’s offer of proof establishes that all members 
of the Respondent on the Lummus job joined it for reasons 
unrelated to the hiring provisions of the contract, we would 
still not be precluded from finding, as we do here, that such 
members were coerced by the illegal clause to retain their 
membership in the Respondent at least while seeking em- 
ployment with Lummus, and before the maintenance of 
membership clause applied to them® To that extent at 
least, we find that the offer of proof is insufficient, even 
assuming the truth of the facts alleged therein, to demon- 
strate the inappropriateness of the Brown-Olds remedy 
here. Accordingly, we affirm the Trial Examiner’s rejec- 
tion of such offer. 

Finally, we believe that a mere cease and desist order 
will have little impact in an industry where illegal hiring 
practices are widespread. The reimbursement remedy 
more properly effectuates the purposes of the Act because 
it provides not only a deterrent to future violations but 
an incentive to future compliance. The courts have gen- 
erally upheld the Board’s remedial orders, including or- 


SCf. Argo Steel Construction Company, 122 NLRB No. 129, where the 
Board found that the inclusion of a maintenance of membership provision in 
a contract containing an exclusive hiring clause did not preclude a finding that 
such hiring clause created unlawful closed shop conditions, 
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ders for reimbursement of dues, ‘‘unless there is a showing 
that the order is a patent attempt to achieve ends not de- 
signed to fairly effectuate the purpose of the Act.”?* There 
appear to be no unusual circumstance here which would 
warrant waiving the usual reimbursement order. 


OxpeE 


Upon the entire record in this case, and pursuant to Sec- 
tion 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby or- 
ders that the Respondent, Local 425, United Association 
of Journeymen and Apprentices of the Plumbing and Pipe- 
fitting Industry of the United States and Canada, AFL- 
CIO, its officers, agents, successors and assigns, shall: 


1. Cease and desist from: 


(a) Causing or attempting to cause Lummus Corpora- 
tion, or any other employer within its territorial jurisdic- 
tion over whom the Board would assert jurisdiction, to dis- 


criminate against employees in violation of Section 8 (a) 
(3). of the Act. 


(b) Performing, maintaining or otherwise giving effect 
to any agreement or arrangement requiring referral clear- 
ance by the Respondent as a condition of employment with 
the Lummus Corporation or any other employer within 
its territorial jurisdiction over whom the Board would as- 
sert jurisdiction. 

(c) Operating an exclusive hiring hall except under the 
standards specified in the Mountain Pacific case." 


(a) In any like or related manner restraining or coerc- 
ing the employees of Lummus Corporation, or any other 


6 Virginia Electric $ Power Co., 319 U. 8. 533, 540; Bryan Manufacturing 
Co., 264 F. 2d 575, cert. granted 360 U. 8, 916; N. L. RB. B. v. Broderick 
Wood Products Co., 261 F. 2d 548, 559. 


7119 NLEB 883. 
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employer within its territorial jurisdiction over whom the 
Board would assert jurisdiction, in the right to engage in, 
or refrain from engaging in, any or all of the activities 
guaranteed by Section 7 of the Act, except to the extent 
that such right may be affected by an agreement requiring 
membership in a labor organization executed in conformity 
with Section 8 (a) (3) of the Act, as modified by the Labor- 
Management Reporting and Disclosure Act of 1959. 


2. Take the following affirmative action which the Board 
finds will effectuate the policies of the Act. 


(a) Notify Lummus Corporation and Joseph A. Scalise, 
in writing, that it has no objection to Scalise’s employ- 
ment; 


(b) Reimburse all employees for monies illegally exacted 
from them in the manner and to the extent set forth in 
the section of the Intermediate Report entitled ‘‘The 
Remedy’’; 


(c) Post at its offices and meeting halls, including all 
places where notices to members or prospective members 
are customarily posted, copies of the notice attached hereto 
as Appendix. Copies of said notice, to be furnished by the 
Regional Director for the Fourth Region, shall, after being 
duly signed by Respondent Union’s representative, be 
posted immediately upon receipt thereof and maintained 
by the Respondent Union for sixty (60) consecutive days 
thereafter. Reasonable steps shall be taken by the Re- 
spondent Union to insure that said notice is not altered, 
defaced, or covered by any other material; and 


(d) Mail to the Regional Director for the Fourth Re- 
gion copies of the notice attached hereto and marked ‘‘Ap- 
pendix’? for posting by the Lummus Corporation, if willing, 


8In the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words ‘‘PURSUANT 
TO A DECISION AND OBDEB’’ in the caption the words ‘‘PURSUANT TO 
A DECREE OF THE UNITED STATES COURT OF APPEALS, ENFORC- 
ING AN OEDER.”’ 
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for sixty (60) days at projects within the jurisdictional 
area of the Respondent Union, in all places where notices 
are customarily posted. Copies of said notice, to be fur- 
nished by the Regional Director, shall, after being signed 
by the Respondent’s representative, be forthwith returned 
to the Regional Director for such posting. 


(e) Notify the Regional Director for the Fourth Region, 
in writing, within ten (10) days from the date of this 
Order, as to what steps it has taken to comply herewith. 


Tr Is Furrser Onvekep that the complaint, insofar as it 
alleges any unfair labor practices by the Respondent Union 
in causing one of the members of the Hazleton Association 
of Plumbing Contractors, Inc., to refuse employment to 
Scalise and in maintaining or giving effect to any contract 
with the Association in violation of Section 8 (b) (1) (A) 
and (2) of the Act, be, and it hereby is, dismissed. 


Dated, Washington, D. C. 


Boyp Lzzpom, 

Member. 
SrepHen S. Bzan, 

Member. 
Joun H. Faxnine, 

Member. 
Nattonat Lasor Rzuations Boarp 
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APPENDIX 


Norice ro Att Mempers or Loca 425, Unrrep Association 
OF JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND 
Prerrrrinc Inpustry or THE Unirep States anp Can- 
apa, AFL-CIO, axp to Attu Empvoyees or anp APPLI- 
CANTS FoR EmMpioyMenT Wire Lummvus Corporation 
PougsvaNnt TO 


A Decision anp OrpDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


We Wu Nor perform, maintain or otherwise give 
affect to the provisions of any agreement with Lumuvus 
Corporation, or with any other employer over whom 
the National Labor Relations Board would assert jur- 
isdiction, which unlawfully conditions the hire of ap- 
plicants for employment upon referral or clearance 
by any labor organizations. 


We Wu Nor cause or attempt to cause the above- 
named employer, or any other employer over whom 
the National Labor Relations Board would assert jur- 
isdiction, to discriminate against employees or appli- 
cants for employment in violation of Section 8 (a) (3) 
of the Act. 


We Wut Nor operate an exclusive hiring hall except 
under the standards specified in the Mountain Pacific 
case. 


We Wut Nor in any like or related manner restrain or 
coerce employees in the exercise of the rights guar- 
anteed them in Section 7 of the Act, except in the 
manner permitted by Section 8 (a) (3) of the Act, as 
modified by the Labor Management Reporting and 
Disclosure Act of 1959. 
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We Wu reimburse the employees of Lummus Coxrro- 
pation for all dues and fees they were illegally re- 
quired to pay to our union as a result of the unlawful 
hiring provisions in our agreement with the afore- 
mentioned company. 


Locat 425, Unrrep ASSOCIATION OF 
JouRNEYMEN AND APPRENTICES OF 
cHE PLUMBING AND PIPEFITTING 
Ispustey oF THE Usirep STaTEs 
axp Caxapa, AFL-CIO 
(Labor Organization) 
Dated_______ By_ _________—__—_-——- 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 


IR-721 
Hazleton, Pa. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


Case No. 4CB-384 


Locan 425, Unrrep ASSOCIATION OF JouRNEYMEN AND AP- 
PRENTICES OF THE PLUMBING AND Preerrrtine InpustRy 
or THE Unrrep SraTes anp CanaDa, AFL-CIO 

and 
Josera A. ScaLisE 
and 
Lummvus CoRPORATION 
Party to the Contract 


Srantey J. Brocxman, Esq., of Philadelphia, Pa., for the 
General Counsel. 
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Tuomas X. Dunn, Ese, and Parrick C. O’DonacHvE, 
Esq, of Washington, D. C., and Roserr GmLesPre, Esq., of 
Hazleton, Pa., for the Respondent. 


Mr. Josern A. Scaussz, the Charging Party appearing in 
person. 


Before: Tsomas A. Riccr, Trial Examiner. 


Intermediate Report and Recommended Order 
SraTeMEnT oF THE CasE 


Upon a charge filed by Joseph A. Scalise the General 
Counsel issued a complaint on October 8, 1958, against 
Local 425, United Association of Journeymen and Appren- 
tices of the Plumbing and Pipefitting Industry of the 
United States and Canada, AFL-CIO, herein called the 
Respondent. Because Scalise had also filed a charge (Case 
No. 4CA-1578) against the Lummus Corporation, which 
operated in contractual relationship with Respondent Local 
425, the complaint presented a consolidation of the two 
cases, following an order of consolidation issued by the 
Regional Director. The case against the Lummus Com- 
pany was severed by order of the Regional Director on 
April 13, 1959, and thereafter the Respondent Local 425 
filed timely answer to the complaint. As framed by the 
pleadings the main issue of the case as it now stands is 
whether the Respondent violated Section 8 (b) (1) (A) and 
8 (b) (2) of the statute. A hearing on the complaint was 
held on June 3, 1959, at Hazleton, Pennsylvania, before the 
duly designated Trial Examiner. All parties were afforded 
full opportunity to examine and cross-examine witnesses, 
to introduce evidence, to present oral argument, and there- 
after to file briefs. A brief was received from the Re- 
spondent. 

Upon the entire record in the case and from my observa- 
tion of the witnesses, I make the following: 


11 


Forres or Facr 
I. Jugispicrion 


The complaint in this case rests upon a single charge 
filed by Scalise on June 11, 1957, in which he accuses the 
Respondent Local 425 of having caused the Lummus Cor- 
poration to deny him employment during the immediately 
preceding month. Lummus’ involvement in this proceed- 
ing stemmed from a project which it undertook and per- 
formed in the city of Hazleton, Pennsylvania, during the 
spring and summer months of 1957. ‘The complaint fur- 
ther alleges that Lummus’ then current contract with 
United Association of Journeymen and Apprentices of the 
Plumbing and Pipefitting Industry of the United States 
and Canada, AFL-CIO, the parent of the Respondent Local, 
contained unlawful hiring provisions. 

The Lummus Corporation, duly organized under the 
laws of the State of Delaware and having its principal 
office and its place of business in New York City, New 
York, is engaged in industrial construction and engineer- 
ing. Lummnus performs construction and engineering serv- 
ices in States other than New York amounting in value to 
more than $100,000 annually. I find that the Lummus Cor- 
poration is engaged in commerce within the meaning of 
the Act and that it will effectuate the policies of the Act 
to assert jurisdiction in this proceeding. 

The Board exercises its jurisdiction over a labor organi- 
zation respondent in a case of this type, depending upon 
whether or not the employer involved is engaged in inter- 
state business operations affecting commerce within the 
meaning of the Act, and further, upon whether or not the 
volume or nature of such business meets the Board’s estab- 
lished minimum standards Clearly, therefore, in view of 
the nature and volume of the Lummus operations, both 
the legal and discretionary standards requirements for as- 
sertion of jurisdiction over the Union Respondent in this 


1 Moving Picture Projectionists Local 150, IATSE, 109 NLRB 259. 
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case are satisfied in so far as the case presents issues aris- 
ing from the activities carried on between the Respondent 
and the Lummus Company. 

The complaint expands beyond the subject matters con- 
tained in the single charge. It alleges that in 1958 the Re- 
spondent unlawfully caused Scalise to be denied employ- 
ment by one Potence, a plumbing contractor and member 
of the Hazleton Association of Plumbing Contractors, Inc. 
It also alleges that an agreement in effect in 1958 between 
the Respondent and the Hazleton Association contains un- 
lawful provisions and therefore evidences further unfair 
labor practices by the Respondent. 

There is no allegation, contention, or evidence anywhere 
in the record respecting the nature or extent of the business 
operations of any of the employer members of the Hazleton 
Association. No witnesses were called to testify on the 
merits of the complaint allegations; the record consists 
only of the pleadings and a stipulation of facts with perti- 
nent exhibits. As stated, the charge makes no reference 
to the Association or to any of its members, and none of 
the record documents mentions any commerce data con- 
cerning them. 

No issue was raised by the Respondent, either at the 
hearing or in its brief, on the question of whether there is 
a legal basis for the Board to exercise its jurisdiction over 
the affairs between the Respondent and the Association 
members, much less whether the operations of those mem- 
bers satisfy the minimum jurisdictional standards estab- 
lished by Board rule. It could be inferred, from conten- 
tions made at the hearing, that both the General Counsel 
and the Respondent have assumed there is in fact ample 
basis for assertion of jurisdiction over this aspect of the 
Respondent’s activities. The only issue litigated at the 
hearing concerned the appropriate remedy. Counsel for 
Local 425 stipulated that the Respondent had made Scalise 
whole for what loss of earnings he had suffered because 
of the denial of employment with Potence, of the Hazleton 
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Association. In his brief, however, he says that an issue 
respecting the legality of the two agreements—one between 
the parent International Union and Lummus, and the other 
between Local 425 and the Hazleton Association—, still 
remains to be decided. But even a contention concerning 
the legality of the Hazleton Association contract presup- 
poses adequate jurisdictional basis for the Board to decide 
the question. 

The parties’ apparent agreement as to the adequacy of a 
jurisdictional basis apart, however, the Board has held 
« . . in each case which comes before it this Board con- 
siders the issue of jurisdiction as though exceptions thereon 
have, in fact, been filed by the opposing interests.’’? 

In a comparable situation (Merritt Chapman and Scott 
Corporation, 118 NLRB 380, 386) involving respondent in- 
ternational and local unions which had caused a named 
respondent employer to discriminate against employees 
unlawfully, the complaint was amended to add further spe- 
cific unlawful acts by the same union respondent in causing 
the discharge of employees by other employers first men- 
tioned during the proceedings in the complaint amend- 
ments. There the Board said: ‘‘Even assuming that the 
General Counsel’s bill of particulars may properly be re- 
garded as amending the complaint so as to allege that 
the Unions caused discrimination by employers or em- 
ployer associations other than the Company, we find merit 
in the Unions’ jurisdictional argument. Thus, we note that 
the record developed at the hearing was devoid of evidence 
that the unnamed employers, or the employer associations 
mentioned for the first time in the General Counsel’s bill 
of particulars, were engaged in commerce. . . . We are 
therefore constrained to find that the allegations are not 
properly beforé us for determination.’’ 

The fact that a respondent union may have carried on an 
unlawful practice with a large interstate company does 


—- 


2 Southern Mississippi Power Association, 110 NLRB 1884. 
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not mean that the Board therefore may, or will exercise 
its jurisdiction over all aspects of such a union’s activi- 
ties, including its relations with very small or purely local 
intrastate employers. It is for this reason that Board re- 
straining orders issued against unions in this type of case 
expressly provide that the union may not thereafter enter 
upon unlawful contracts with ‘‘any other employer,’’ ex- 
cluding, however, from the ambit of the injunction ‘‘any 
employer over whom the Board will not assert jurisdic- 
tion.’?? 

The General Counsel advanced no theory whereby the 
threshold requirement for commerce data respecting the 
Association could be dispensed with. The Lummus Com- 
pany never joined the Hazleton Association; it never signed 
or adopted the Association contract with Local 425. In- 
deed, there is nothing to indicate that when it went to 
Hazleton, Pensylvania, and carried on the work which it 
had contracted to perform there, it approached or had 
anything to do with any of the members of the Associa- 
tion. As stated in the fact stipulation of the parties, 
Lummus “‘. . . abided by, maintained and gave effect to the 
hiring procedures of the Hazleton [Association] agree- 
ments...’?* If it is a theory of the General Counsel that 
because Lummus chose to deal with Local 425 in precisely 
the same manner as the Hazleton contractors had long done 
pursuant to written agreement, its, Lummus’, conduct 
served to put the local contractors in interstate commerce 
as bargaining associates of Lummus, I find it an unpersua- 
sive argument. No more could it be held that the Board 
can take jurisdiction, under this statute, over any local 
business, merely because one union operates a single hir- 


3 See, Sterling Furniture Company, 105 NLEB 653. 


4Paragraph 11 of the complaint alleges that Lummus ss... did... 
adopt and agree to abide by the [Association] agreement ...’’? This phrase 
is ambiguous; it could well mean that Lummus agreed simply to follow local 
practice. In any event, decision here must be based only on the statements 
appearing in the stipulation of fact. E 
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ing hall where all employers are treated alike, and one of 
them alone is engaged in interstate commerce.” 

evidentiary basis for an essential jurisdic- 

of its 


the Respondent in 
to refuse employment to Scalise 
giving effect to any contract with that Association. 


TL THe LABOR ORGANIZATION INVOLVED 


Local 425, United Association of Journeymen and Ap- 
the Plumbing and Pipefitting Industry of the 
O, is a labor organiza- 

Section 2 (5) of the Act. 


TIl. THE UNFAIR LABOR PRACTICES 


During the period alleged in the complaint—starting on 
December 12, 1956, and continuing thereafter—Lummus 
maintained and gave effect to an agreement with the United 
Association of Journeymen and Apprentices of the Plumb- 
ing and Pipefitting Industry of the United States and 
Canada, AFL-CIO, here called the International. Lummus 
signed the agreement as an employer member of National 


tion of Baltimore, 

jurisdiction over an 

[McCann] who was not a member. 
sion in & multiemployer unit, 
totality of the opera! ions of all 


we must base our 
vidual operations, 
on the operations 0: we shall dis- 
miss the petition as to McCann.’? 
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Constructors Association. The General Counsel put into 
evidence a contract between these signatories executed on 
March 1, 1956, which expressly provided for a 1-year term, 
with automatic annual renewal thereafter in the absence of 
notice to terminate. He also placed into evidence a second 
such contract, similar to the first in all pertinent provisions, 
executed on June 1, 1957, and to continue in effect until 
June 17, 1958. The critical period of the complaint, and 
the time when the specific refusal to refer Scalise for work 
occurred, came after expiration of the first year period of 
the 1956 contract and before execution of the June 1957 
agreement. In view of the provision for automatic renewal 
in the 1956 agreement, the statement in the stipulation of 
facts reading ‘‘. .. Lummus .. . had during the period 
alleged in the complaint, maintained and given effect to 
an agreement with United Association .. .,’’ and the ab- 
sence of any indication that notice to forstall renewal of 
the 1956 contract was given by either party, I find that 
the first contract continued in effect throughout the months 
of March, April and May 1957 by automatic renewal pur- 
suant to its provisions. 

A reading of the Lummus contract with the International 
shows clearly that by its terms it was intended as an in- 
strument tying in the activities of the locals of the Inter- 
national throughout the country, with the arrangements 
made by the International. It expressly provided for par- 
ticipation by the local unions in implementing the hiring 
practices and defining the working conditions laid out in 
broad strokes in the national contract, wherever one of 
the signatory companies might undertake a project. Thus 
the contract says that the International Union ‘‘has in its 
membership in local unions throughout the United States 
. . . competent, skilled and qualified journeymen and ap- 
prentices ...’’ It also states that the employer ‘‘recog- 
nizes the union as the sole and exclusive bargaining rep- 
resentative for all journeymen and apprentices.’’ 

The critical article of the contract, so far as the essen- 
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tial allegations of this complaint are concerned, is Article 
5: ‘Hiring of Men.’’ It provides as follows: 


In hiring the men the employer shall be the sole 
judge of the number of men required, and the initial 
requests for the furnishing of journeymen and ap- 
prentices shall be made to the Local Union within 
whose jurisdiction the work is being performed... . 

The employer shall have the right to determine the 
competency and qualifications of the men referred by 
the Local Union having jurisdiction and the right to 
hire and discharge accordingly. . . . 

The Union agrees to furnish at all times to the 
Employer duly qualified journeymen and apprentices 
in sufficient number as may be necessary to properly 
execute work contracted for by the Employer in the 
manner and under the conditions specified in this 
agreement. 

If the Local Union in the territory or territories 
where the Employer holds a contract fails to supply 
sufficient competent and capable journeymen and ap- 
prentices, as described herein, the Employer may re- 
quest the United Association to furnish such additional 
employees as it may require. 

If upon request the Local Union or the United As- 
sociation is unable to supply journeymen with special 
skills, the Employer may secure such journeymen from 
out-of-town labor markets areas. .. . 


Scalise requested George Spearko, business manager of 
the Respondent Local, for a job referral on May 12, 1957. 
Because Scalise was not a member in good standing of the 
Local for reasons other than nonpayment of dues, Spearko 
refused the request. On about May 13, 1957, Scalise ap- 
plied for work at the Lummus Company in Hazleton, 
Pennsylvania, and was refused. He was told that he would 
need a job referral from Spearko. On about the same day, 
Scalise again requested a job referral from Spearko who 
again refused it. 
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ConcLusions 


I find that the contract in question established an exclu- 
sive hiring system whereby Lummus was obligated to 
employ only such journeymen and apprentices as Local 
425 or the International itself referred for employment. 
I reach this conclusion from consideration of the interre- 
lated language of the several subsections concerned with 
the hiring of men. They start by saying that the employer 
‘shall’? make ‘‘initial requests”? for employees directly to 
the local. The clear meaning of this phrasing is that the 
employer is not free to hire in the first instance from any 
source whatever, and only took to the local or ‘¢request’’ 
employees from that source, if it so chooses, as but one 
of many sources among others. Whatever doubt may ap- 
pear in the language of this first subsection from the fact 
that the word ‘‘only’’ does not appear,* is fully dispelled 
and clarified in the immediately subsequent ones. After 
obligating the local to furnish journeymen whenever re- 
quested to do so, the contract goes on to provide that the 
employer ‘“‘may’’ request employees directly from the In- 
ternational ‘if?’ the local fails to refer employees. And 
finally the last resort left available to the employer appears 
in the final subsection, which says that the employer ‘‘may’”’ 
secure employees elsewhere ‘‘if’? both the local and the 
International are unable to supply the employees needed. 

This is clearly permissive language which would have no 
coherent meaning if the employer were free in the first 
instance to hire, without contractual restraint, from any 
source of its choice. It is only intelligible if the first phrase 
—requiring the employer to make his initial request to the 
Union—is taken at its face value as meaning that the em- 
ployer has no choice at the very start but to look to the 
Union for his initial employment. But this is precisely 
what the Board has called an ‘‘exclusive referral con- 


6 See, Local 368, International Brotherhood of Boilermakers, Iron Ship- 
builders, Blacksmiths, Forgers and Helpers of America, AFL-CIO, 123 NLRB 
No. 220, 
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tract.’?? The Respondent makes no contention to the con- 
trary. Rather, arguing only that whatever illegality may 
appear in the contract the remedy for unfair labor prac- 
tices found ought not conform with the Board’s recent 
remedial policy, its counsel stated on the record: ‘‘I am 
not defending against this complaint. I lost this case be- 
fore I ever started.” 

In Mountain Pacific Chapter of the Associated General 
Contractors, Inc., 119 NLRB 883, the Board held that an 
exclusive hiring hall agreement was lawful only if it spe- 
cifically provided three safeguards: (1) selection of em- 
ployees shall be on a nondiscriminatory basis and shall not 
be based upon, or in any way affected by, union member- 
ship, bylaws, rules, regulations, constitutional provisions, 
or any other aspect or obligation of union membership, 
policies, or requirements; (2) the employer retains the 
right to reject any job applicant referred by the union; 
and (3) the parties post in appropriate places all provi- 
sions relating to the hiring arrangement including these 
three safeguards. As the contract in effect in 1957, writ- 
ten by the International but by its terms providing for 
execution by Local 425 in Hazleton, Pennsylvania, and in 
fact maintained, implemented, and carried out by Local 
425, did not expressly provide for the three safeguards set 
out above, it was unlawful. Accordingly, I find that by 
maintaining and carrying out its exclusive referral hiring 
system, the Respondent violated Section 8 (b) (2) and 
(1) of the Act. 

In conformity with the exclusive referral system set out 
in the contract, Lummus refused to employ Scalise on May 
13, 1957, in the absence of a job referral from Spearko, 
the business manager of Respondent Local. Spearko re- 


7 Los Angeles-Seattle Motor Express, Inc., 121 NLRB No. 205. As in the 
case at bar, the contract considered in Los Angeles-Seattle also contained a 
lawful union security clause requiring union membership after the first 30 
days of employment. 


8 United Association of Journeymen and Apprentices, etc., 115 NLEB 594. 
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fused to refer Scalise. I find that by such refusal to refer 
Scalise on request, and by so causing Lummus to deny him 
employment in violation of Section 8 (a) (3) of the Act, 
the Respondent violated Section 8 (b) (1) (A) and 8 (b) (2) 
of the Act.’ 


IV. THe EFFECT OF THE UNFAIR LABOR PRACTICES UPON 
COMMERCE 


The activities of the Respondent set forth in Section III, 
above, occurring in connection with the operations of 
Lummus Corporation described in Section I, above, have 
a close, intimate, and substantial relation to trade, traffic 
and commerce among the several States and tend to lead 
to labor disputes burdening and obstructing commerce and 
the free flow of commerce. 


THE REMEDY 


Having found that the Respondent has engaged in cer- 


tain unfair labor practices, I shall recommend that it be 
ordered to cease and desist therefrom and take certain 
affirmative action designed to effectuate the policies of 
the Act. 

Specifically, it has been found that the Respondent caused 
Lummus to deny employment to Scalise because he was 
refused referral by the Respondent. I shall recommend 
that Respondent notify the Lummus Corporation, in writ- 
ing, and serve a copy upon Scalise, that it has no objection 
to Scalise’s employment. As the Respondent has already 
made Scalise whole for the loss of earnings occasioned by 


9 Referring to the discharge of Scalise, Counsel for the Respondent made 
the following statement on the record at the hearing: ‘‘You will note from 
the reading of the stipulation that on page 3 there appears on admission that 
on May 12 and 13, 1957, that the Local 425 refused the request of Scalise 
for a job on the Jerolemon plant which was being built by the Lummus Com- 
pany in Hazleton because he was not a member in good standing, and that the 
charging party was refused work by the Lummus Company because he had 
not received referral from Local 425. On the face of it accordingly we are 
coneeding that we have committed a violation of 8 (b) (2).’’ 
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the discrimination in his employment caused by the Re- 
spondent, and as the Lummus project in Hazleton, Pennsyl- 
vania, has been completed, there is no occasion here for 
the usual make-whole and reinstatement remedial provi- 
sions. 

Tt has also been found that the contract in effect in 1957 
was unlawful because it did not meet the Mountain Pacific 
case standards. I shall therefore recommend that the Re- 
spondent be ordered to cease and desist from performing, 
maintaining, or otherwise giving effect to any agreement 
or arrangement which provides for exclusive hiring ar- 
rangements without containing the M ountain Pacific stand- 
ards. 

As employment with the Lummus Company was, under 
the terms of the contract, conditioned upon approval by 
the Respondent Local, I shall also recommend, consistent 
with the Board’s clearly and repeatedly ennunciated policy, 
that the Respondent be ordered to reimburse all employees 
covered by that contract who worked for Lummus at the 
Hazleton, Pennsylvania, project for all initiation fees and 
dues paid by them to the Respondent.” The record shows 
that earliest employment under the contract in question at 
the Lummus project occurred in May 1957, within the 6- 
month period prior to the filing and the service of the 
charge. Accordingly, the reimbursement liability of the 
Respondent shall cover the entire period of the duration 
of that project, and shall be limited, with respect to each 
employee involved, to the time he spent at work there. 

Counsel for the Respondent argued at the hearing that 
the Brown-Olds disgorgement remedy is not warranted as 
effectuating the policies of the Act, that it is inequitable, 
and that it ought not be applied in the circumstances of this 
case. In support of these contentions he made an offer of 
proof, primarily in the form of testimony of members of 


10 United Association of Jowrneymen and Apprentices of Plumbing and Pipe- 
fitting Industry of the United States and Canada, Local 231, AFL-CIO 
(Brown-Olds), 115 NLEB 594. 
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the Respondent and financial statements, to establish that: 
(1) union members were not coerced by the unlawful con- 
tract but instead paid dues and other fees to the Local 
voluntarily; (2) the Respondent is financially unable to 
comply with the reimbursement remedy and would be ren- 
dered defunct thereby; (3) the union members would lose 
vested property rights in consequence of the repayment of 
union dues; and (4) the consequent extinction of the Local 
would deprive employees of the right to retain a bargain- 
ing agent of their choice, a privilege accorded by the stat- 
ute. I rejected this offer of proof." I rejected it because 
the Board has held, in reaffirming the Browns-Olds remedy 
as a matter of policy, that an unlawful exclusive hiring con- 
tract inevitably coerces employees, and because matters 
pertaining to a Respondent’s financial inability to comply 
with a Board order or hardship upon a Respondent prop- 
erly are to be considered by the Board in the compliance 
stage of the proceeding.” 

Upon the basis of the foregoing findings of fact, and 


upon the entire record in the case, I make the following: 


Concuiusions oF Law 


1. The Lummus Corporation is engaged in commerce 
within the meaning of Section 2 (6) and (7) of the Act. 


2. The Respondent is a labor organization within the 
meaning of Section 2 (5) of the Act. 


3. By causing the Lummus Corporation to discriminate 
with respect to the hire and tenure of employment of em- 
ployees in violation of Section 8 (a) (3) of the Act, and 


12 With permission of the Trial Examiner the offer of proof was submitted 
jn written form after the close of the hearing and has been marked as 
Bespondent’s rejected Exhibit No, 1. 


12 Local 138, International Union of Operating Engineers, AFL-CIO, etec., 
123 NLRB No. 167: ‘‘In our opinion, the existence of an unlawful contract 
is sufficient in and of itself to establish the clement of coercion in the pay- 
ment of monies by employees pursuant to the requirements of such a con- 
tract.’’ See, also, J. W. Saltzman, 123 NLEB No. 142. 
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by maintaining, performing and giving effect to a con- 
tractual arrangement and practice requiring referral 
clearance by the Respondent as a condition of employment 
with the Lummus Corporation, the Respondent has engaged 
in unfair labor practices within the meaning of Section 
8 (b) (2) of the Act. 


4. By restraining and coercing employees in the exercise 
of the rights guaranteed by Section 7 of the Act the Re- 
spondent has engaged in unfair labor practices within the 
meaning of Section 8 (b) (1) (A) of the Act. 


5. The aforesaid unfair labor practice are unfair labor 
practices within the meaning of Section 2 (6) and (7) of 
the Act. : 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact and con- 
clusions of law, I recommend that the Respondent, Local 
425, United Association of Journeymen and Apprentices 
of the Plumbing and Pipefitting Industry of the United 
States and Canada, AFL-CIO, its officers, agents, successors 
and assigns, shall: 


(a) Cease and desist from: 


1. Causing or attempting to cause Lummus Corporation, 
or any other employer within its territorial jurisdiction 
over whom the Board would assert jurisdiction, to diseri- 
minate against employees in violation of Section 8 (a) (3) 
of the Act; 


9. Performing, maintaining or otherwise giving effect to 
any agreement or arrangement requiring referral clear- 
ance by the Respondent as a condition of employment with 
Lummus Corporation or any other employer within its ter- 
ritorial jurisdiction over whom the Board would assert 
jurisdiction, except under the standards specified in the 
Mountain Pacific case; 1% 


13119 NLEB 883. 


24 


3. In any like or related manner restraining or coercing 
the employees of Lummus Corporation, or any other em- 
ployer within its territorial jarisdiction over whom the 
Board would assert jurisdiction, in the right to engage 
in, or refrain from engaging in, any or all of the activi- 
ties guaranteed by Section 7 of the Act, except to the ex- 
tent that such right may be affected by an agreement 
requiring membership in a labor organization executed in 
conformity with Section 8 (a) (3) of the Act. 


(b) Take the following affirmative action, which I find 
will effectuate the policies of the Act: 


1. Notify Lummus Corporation and Joseph A. Scalise, 
in writing, that it has no objection to Scalise’s employ- 
ment; 

2, Reimburse all employees for monies illegally exacted 


from them in the manner and to the extent set forth in the 
section of this Intermediate Report and Recommended Or- 


der entitled ‘‘The Remedy’’; 


3. Post at its offices and meeting halls, including all 
places where notices to employees or prospective employees 
are customarily posted, copies of the notice attached hereto 
as Appendix. Copies of said notice, to be furnished by the 
Regional Director for the Fourth Region, shall, after be- 
ing duly signed by Respondent Union’s representative, be 
posted immediately upon receipt thereof and maintained 
by the Respondent Union for sixty (60) consecutive days 
thereafter. Reasonable steps shall be taken by the Re- 
spondent Union to insure that said notice shall not be al- 
tered, defaced, or covered by any other material; and 


4. Notify the Regional Director for the Fourth Region, 
in writing, within ten (10) days from the date of receipt of 
this Intermediate Report and Recommended Order, what 
steps it has taken to comply herewith. 

It is further recommended that unless the Respondent, 
within twenty (20) days from the receipt of this Interme- 
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diate Report and Recommended Order, notify said Re- 
gional Director in writing that it will comply with the fore- 
going recommendations, the National Labor Relations 
Board issue an order requiring it to take the action afore- 
said. 

It is further recommended that the complaint be dis- 
missed to the extent that it alleges any unfair labor prac- 
tice by the Respondent Union in causing one of the mem- 
bers of the Hazleton Association of Plumbing Contractors 
Ine., to refuse employment to Scalise and in maintaining or 
giving effect to any contract with that Association. 

Dated at Washington, D. C., this 10 day of August 1959. 


Tromas A. Riccr 
Thomas A. Ricci 
Trial Examiner 


APPENDIX 


Notice ro Ary Memspers or Loca 425, Unrrep Association 
or JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND 
Preerirtmnc Inpustry oF THE Unrrep States anp Can- 
apa, AFL-CIO, axp to Aut EMPLOYEES OF AND APPLI- 
cants FoR Empioyment Wira Lumuus Corroration 
Pursuant TO 


Tse RecomMMENDATIONS oF a Tray Examiner 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby notify you that: 


We Wut Nor perform, maintain or otherwise give af- 
fect to the provisions of any agreement with Lummus 
Corroration, or with any other employer over whom 
the National Labor Relations Board would assert jur- 
isdiction, which unlawfully conditions the hire of ap- 
plicants for employment upon referral or clearance 
by any labor organizations, except as authorized by 
Section 8 (a) (3) of the Act. 
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We Wuw Nor cause or attempt to cause the above- 
named employer, or any other employer over whom 
the National Labor Relations Board would assert jur- 
isdiction, to discriminate against employees or appli- 
cants for employment in violation of Section 8 (a) (3) 
of the Act. 


We Wut Nor in any like or related manner restrain 
or coerce employees in the exercise of the rights guar- 
anteed them in Section 7 of the Act, except in the 
manner permitted by Section 8 (a) (3) of the Act. 


We Wut reimburse the employees of Lummus Corpo- 
ration for all dues and fees they were illegally required 
to pay to our union as a result of the unlawful hiring 
provisions in our agreement with the aforementioned 
company. 
Loca, 425, Unrrep ASSOCIATION OF 
JOURNEYMEN AND APPRENTICES OF 
THE PLUMBING AND PYIPEFITTING 
Inpustry oF THE Unirep STATES 
anp Canapa, AFL-CIO 
(Labor Organization) 


1057s Leeeaniesce eR Aaa) > (Setter eee ce CE 
(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR BELATIONS BOARD 
No. 4-CB-384 
In the Matter of 


Locan 425, Unrrep AssociaTION OF JoUBNEYMEN AND Ap- 
PRENTICES OF THE PLUMBING AND PIPEFITTING Inpvustry, 
AFL-CIO 

and 
JoszrH A. ScaLisz 
and 


Haztzron Association or PLumsrye ConTRACTORS, Inc., 
Party to an Agreement 


Respondent's Exceptions to Trial Examiner’s Intermediate Report 


Respondent does hereby except to the following findings, 
omissions, conclusions and recommendations contained in 


the Intermediate Report and Recommended Order: 


1. Pace 1, SECOND LAST SENTENCE OF PARAGRAPH. Toa 
finding that Respondent was afforded fall opportunity to 
examine and cross-examine witnesses and to introduce evi- 
dence. The record shows that the Trial Examiner refused 
to permit the Respondent to submit witnesses for the pur- 
pose of examination and to supply evidence going to the 
question of appropriateness of remedy. 


2. Pace 3, Lrvzs 50-51. The stipulation of fact clearly 
states that Lummus, the contractor, when it came to Hazle- 
ton in performance of this job ‘cabided by, maintained and 
gave effect to the hiring procedures’’ of the Hazleton Con- 
tractors Association’s contract with Local 425. This ex- 
ception is made in respect to the question of remedy and 
not interstate commerce, for all of the local workmen on 
the job were members of Local 425 before the Lummus 
job commenced and were required to be members under the 
local union security provisions of the local contract. 
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3. Pace 6, Luvzs 1-21. To the finding that Respondent 
engaged in closed shop practices. Again, this exception 
goes to the question of application of appropriate remedy 
in this case. 

4. Pace 6, Luves 46-52. The contract held illegal by the 
Trial Examiner antedated the Mountain Pacific case and, 
for that reason, could not have contained the ‘‘safeguards”’ 
enunciated in that case. Again, this exception extends to 
the question of remedy. 


5. Pace 7, Loves 28-30. To the proposed remedy that Re- 
spondent notify Lummus and serve a copy on the charg- 
ing party that it has no objection to the employment of 
the charging party. This has already been done. The only 
issue in this case is whether a Brown-Olds remedy should 
be imposed. 


6. Pacz 7, Lives 30-35, 36-40. For the refusal to find 
that the remedy recommended in these paragraphs suf- 


ficiently effectuates the purposes of the Act without ap- 
plication of the Brown-Olds remedy since the contract’s 
hiring provisions will be changed to meet the criteria of 
Mountain Pacific. 


7. Pace 7, Lives 44-46; Pace 8, Lrvzs 1-8. To the find- 
ing that all dues and initiation fees should be returned to 
all employees involved during the time they worked on 
the Lummns job and to the failure to find that the previous 
remedy recommended (see Paragraph 5, supra) fairly ef- 
fectuates the policies of the Act. 


8. Pace 8, Loves 10-28. To the finding that probative 
evidence, as set forth in the written Offer of Proof, part 
of which is set forth in this paragraph, is rejected. 


9. Pace 8, Lrvzs 10-28. To the failure of the Trial Ex- 
aminer to find and to admit evidence that 68 of the com- 
plement of approximately 108 men on the job had been 
members of either Local 425 or other United Association 
locals previous to the passage of the Taft-Hartley Act. To 
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the failure of the Trial Examiner to admit evidence that 
all of the men on the Lummus job were either members of 
Local 425 or adjoining United Association local unions be- 
fore the Lummus job commenced. To the failure of the 
Trial Examiner to admit evidence that members retired 
from the trade continued to pay dues. To the failure of 
the Trial Examiner to admit evidence that members of 
Local 425 out of work continued to pay dues. To the 
failure of the Trial Examiner to find that both the Hazle- 
ton Association contract and the Lummus contract con- 
tained a legal union security provision and, since these 
men working on the Lummus job were already members 
of Local 425 by virtue of such a provision, their mainte- 
nance of continued membership while working on the Lum- 
mus job was binding upon and could be required legally 
of them. To the failure of the Trial Examiner to find that 
the 1957 agreement, containing the same legal union se- 
curity provision, was executed after the men commenced 
work on the Lummus job and that the men, all being mem- 


bers of the United Association previous to the execution 
of that agreement, no coercion or compulsion could exist 
as to them. To the failure of the Trial Examiner to find 
that the majority representative of the employees on the 
Lummus job was Local 425 and that a freedom of choice 
for that representative had been fully exercised by all em- 
ployees. 


10. Pace 8, Luves 42-44. To the conclusion of law that 
Local 425 maintained, performed and gave effect to a con- 
tractual arrangement or practice requiring clearance 
through Local 425 as a condition of employment. This ex- 
ception goes to the question of the proposed Brown-Olds 
remedy. 


11. Pace 9, Lives 1-5. To the finding that employees 
were restrained and coerced in the exercise of the rights 
guaranteed by Section 7, since the rejected Offer of Proof 
would have supplied direct evidence to the contrary. 
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12. Pace 9, Lives 45-47. To the recommendation of the 
Brown-Olds remedy. 


13. To the refusal to permit evidence as shown in the 
written Offer of Proof to be made part of the record. 


14. Regardless of the illegal implications of the provi- 
sions of the Association and National Agreements, to the 
finding that the hiring provisions are illegal per se and a 
fortiort caused wholesale discrimination to all employees 
on the Lummus job. 


15. To the failure of the Trial Examiner to require the 
General Counsel to prove discrimination to all employees 
by finding a per se violation by reason of the hiring pro- 
visions of the contracts. 


16. To the finding that, since the contracts do not con- 
tain the safeguards laid down in Mountain Pacific, they 
are illegal per se, thereby applying such standards retro- 
spectively in violation of legal and equitable principles, as 


the contracts in question were negotiated and executed 
prior to the holding in the Mountaim Pacific case. 


17. Respondent generally excepts to all findings and con- 
clusions contrary to Respondent’s position as stated at the 
hearing, in the rejected Offer of Proof, and as set forth in 
these exceptions. 


Respectfully submitted, 


Marti F. O’DonocHUE 
Tuomas X. Dunn 
Patrick C. O’DonocHvuE 
Attorneys for Respondent 
831 Tower Building 
Washington 5, D. C. 
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CreriricaTE oF SERVICE 


I hereby certify that a copy of the above and foregoing 
Respondent’s Exceptions to Trial Examiner’s Interme- 
diate Report has been mailed, postage prepaid, this 
day of September, 1959, to all counsel of record in this 
case. 


Txomas X. Dunn 
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Excerpts from Transcript of Proceedings 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FOURTH REGION 
Case No. 4-CB-384 
In the Matter of: 


Locan 425, Unrrep Association or JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND PIPEFITTING 
Inpusrey, AFL-CIO 


and 
JoszpH A. Scalise 
and 
Huzerton Association of Puumprse Cowrractors, Inc. 
Party to an Agreement 
Civil Service Room, 
Basement, 
U. S. Post Office Building, 
145 East Broad Street, 
Hazelton, Pennsylvania, 
June 3, 1959, Wednesday. 


Pursuant to notice, the above-entitled matter came on 
for hearing at 1:50 o’clock p.m. 


Before: THomas A. Riccr, Esq, Trial Examiner. 


APPEARANCES: 


Sraxtey J. Brockman, Esq, Counsel for the General 
Counsel of the National Labor Relations Board. 

Mr. Josern A. Scaxisz, 702 Vine Street, Hazelton, Pa. 

Tomas X. Dorn, Esq. and 

Parerok C. O’DonacHvuz, Eseq., 831 Tower Building, 
Washington, D. C., appearing for the Union. 

Roszer Gruesrm, Ese, 614 Hazleton National Bank 
Building, Hazleton, Penn., appearing for the Union. 


e ° @ e * ° * @ ° ° 
> 
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Mr. Brockman: I present to the Trial Examiner a 
stipulation which the parties are agreeable to. The stipu- 
lations concern the facts upon which the charge has been 
filed, or the facts which the complaint alleges. Mr. 
O’Donaghue for the respondent has another matter to 
bring out in his part of the case. For the moment I would 
like to direct your attention to Paragraph number 1 of the 
Stipulation which says that the entire record should 
constitute ‘“‘The Charge, Complaint, Answer of Respond- 
ent Local, Order Severing Case, and this stipulation, along 
with oral testimony in respect to the remedy to be applied 
in this case, constitute the entire record in this case.’’ 

I would like to amend the statement so as to include the 
usual 


Mr. Brockman: I would like to amend this statement so 
as to include as part of the record in this case the usual 
exhibits: Affidavits of service, Order severing, Amended 
notices of hearing, Order postponing hearings, and etc. 


Trial Examiner Ricci: Suppose you give me five min- 
utes to read this proposed stipulation before we proceed. 
Off the record. 


(Discussion off the record.) 


Trial Examiner Ricci: On the record. Mr. Brockman, 
would it be agreeable to you if you proceeded in the usual 
way before we reach the stipulation, placing into evidence 
as a General Counsel exhibit the formal papers? 

Mr. Brockman: Yes. 


Mr. Brockman: Before we proceed farther I would like 
to amend the complaint. 

Trial Examiner Ricci: You now move to amend the 
complaint? 

Mr. Brockman: Yes, sir. 

Trial Examiner Ricci: Just a moment. (A short inter- 
ruption) Go ahead. 
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Mr. Brockman: In that the complaint, Paragraph 8— 
that paragraph to be stricken or deleted, and in Paragraph 
9 to include this additional language: ‘‘This provision was 
not given effect to by the Lummus Company’’. 

Trial Examiner Ricci: You are adding at the end of 
Paragraph 9 which now ends with the word ‘‘only’’, the 
phrase, ‘this provision was not given effect to by the 
Lummus Company’’? 

Mr. Brockman: That is correct. 

Trial Examiner Ricci: Go ahead. 

Mr. Brockman: I take it that the Order severing the 
cases is further amended in that it only applies to the 
Respondent, Local 425. 

Trial Examiner Ricci: There is an order severing—— 

Mr. Brockman: Originally the complaint was against 
the Lummus Company and Local 425. 

Trial Examiner Ricci: Yes. 

Mr. Brockman: I take it that the order severing the 
cases removed Lummus from the proceeding, so that the 
complaint is amended in that regard and no separate 
motion is necessary. 

Trial Examiner Ricci: It is automatic. 

Mr. Brockman: That is all the amendments I have. 

Trial Examiner Ricci: Is there any objection to these 
two proposed amendments to the complaint? 

Mr. Dunn: I have no objection. 


* * e ° e ° * ° ° s 

Mr. Brockman: I now move that the Stipulation be 
marked as General Counsel Exhibit 2, and move for its 
admission. 


(The document above referred to was marked for identi- 
fication General Counsel Exhibit No. 2.) 


Mr. Dunn: No objection. 
Trial Examiner Ricci: General Counsel’s Exhibit 2, the 
stipulation, is received in evidence. 
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(Document heretofore marked for identification General 
Counsel’s Exhibit No. 2, was received in evidence.) 


Mr. Brockman: Very well. I will withdraw my motion, 
and ask that these be marked as General Counsel’s Ex- 
hibits 3 and 4, and 5, and they relate to the stipulation 
marked as General Counsel Exhibit 2. 

Trial Examiner Ricci: Which one do you want to be 3? 

Mr. Brockman: That is the International agreement. 

Trial Examiner Ricci: 3 is a General construction 
agreement dated March 1, 1956. 


(Document above-referred to was marked for identifica 
tion General Counsel Exhibit No. 3.) 


Trial Examiner Ricci: 4 is also a National construction 
agreement which carries 1957 printed up at the top of the 
first paper. It is undated as to date of execution otherwise. 
If you wish you can stipulate that Exhibit 4, the 1957 
agreement, was in fact executed on a certain date. 

Mr. Brockman: June 1, 1957. 

Trial Examiner Ricci: All right. The parties agree 
that Exhibit 4 was executed on June 1, 1957. 


(Document above-referred to was marked for identifica- 
tion General Counsel Exhibit No. 4.) 


Trial Examiner Ricci: @ C Exhibit 5 is an ‘‘agree- 
ment—reading the top line—‘‘entered into this first day of 
May, 1957”, and it is between the Hazleton Association of 
Plumbing Contractors and Local 425. 


(Document above-referred to was marked for identifica- 
tion General Counsel Exhibit No. 5.) 


Trial Examiner Ricci: I take it there are no objections 
by Respondent to the receipt of these three exhibits. 

Mr. Dunn: No, sir. 

Trial Examiner Ricci: GC 3, 4 and 5 are received in 
evidence. 
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(Documents heretofore marked for identification Gen- 
eral Counsel Exhibits Nos. 3, 4, and 5 were received in 
evidence. ) 


s * e ° ad se * ° * ® 


Trial Examiner Ricci: Let me ask you this next ques- 
tion. Do I understand the theory of the complaint to be 
this—correct me if I am wrong—it was an unfair labor 
practice of Local 425 to force the Lummus Company to 
hire only union members on its job in this area. Right? 

Mr. Brockman: Yes, sir. 

Trial Examiner Ricci: Are you asking as a remedy that 
the Local be required to reimburse all those employees who 
worked pursuant to that arrangement on the Lummus 
project here? 

Mr. Brockman: Yes, sir. 

Trial Examiner Ricci: The further unfair labor prac- 
tice of Local 425 was to require and compel all the em- 
ployers who are members of the Hazleton Association to 
hire only members of the union. Are you asking that in 
the remedy Local 425 be required to reimburse all em- 
ployees who worked for employer members of the Hazleton 
Association pursuant to that contract? 

Mr. Brockman: Yes, sir. 

Trial Examiner Ricci: Are you asking that any other 
persons—members of the union or not, in addition to those 
who in fact worked under these contracts, be also involved 
in the remedy? 

Mr. Brockman: Yes, sir. 

Trial Examiner Ricci: Who? 

Mr. Brockman: All the members of the union who were 
hired through the hiring hall procedures of the local union. 

Trial Examiner Ricci: Regardless of who their em- 
ployers were? 

Mr. Brockman: If their employers were members of the 
Hazleton Association. 

Trial Examiner Ricci: I included that in the second 
question. Any employees who worked for the employers 
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of the Hazleton Association would be reimbursable people. 
I know yon are asking for that. Are you asking for the 
reimbursement feature of the remedy in any way broader 
than the persons who worked for these employers? Think 
in terms of the jurisdictional area of Local 425 apart 
from the entity of these employers at all involved with 
what you may be asking as remedy. 


* ° * * e * * * ° s 

Trial Examiner Ricci: No objection from the Respond- 
ent? 

Mr. Dunn: No. 

Trial Examiner Ricci: GC Exhibits 6 and 7 are received 
in evidence. 

(Documents heretofore marked for identification Gen- 
eral Counsel’s Exhibits Nos. 6 and 7, were received in 
evidence.) 


Trial Examiner Ricci: Mr. Brockman? 

Mr. Brockman: We would like to rest now. 

Mr. Examiner, I unrest again, if I may. This stipulation 
states in Paragraph L under Rule 1 on page 4, that the 
charging party Scalise has been reimbursed for his loss 
of earnings, and General Counsel with respect to back 
pay for him is not seeking any further remedy. 

Trial Examiner Ricci: I noticed it. 

Mr. Brockman: As a matter of fact, the charging party 
is willing to stipulate to this particular feature of the 
stipulation as well as the stipulation as a whole. 

Trial Examiner Ricci: Is the charging party entering 
an appearance? 

Mr. Brockman: I suppose the charging party would 
have to enter his appearance. 

Trial Examiner Ricci: Is he in the hearing room? 

Mr. Brockman: Yes, sir. 

Trial Examiner Ricci: And he is in the hearing room 
and enters his appearance on his own behalf. Is it true 
you have been reimbursed by this union for what loss of 
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earnings you suffered because of the discrimination 
against you? 
* * = * s * * * . s 

Trial Examiner Ricci: On the record. Before we went 
off the record we referred to the fact that the General 
Counsel’s Exhibit 2, the stipulation, is not signed; also 
your purpose, Mr. Brockman, to have the fact of this 
stipulation, being an agreement between the General 
Counsel and the Respondent, read into the record by your 
stating on the record that you stipulate this to be a 
factual agreement. 

Mr. Brockman: That is correct, and the charging party 
is willing to agree to that same effect. 

Trial Examiner Ricci: Fine. Then I take it, Mr. Brock- 
man, that this is a stipulation agreed to by you and the 
Respondent, is that right? 

Mr. Brockman: That is right. 

Trial Examiner Ricci: Mr. Scalise? 

Mr. Scalise: I agree to the entire stipulation. 

Tria] Examiner Ricci: And Mr. Dunn also agrees? 

Mr. Dunn: Yes, sir. 

Trial Examiner Ricci: And this is to remedy the fact 
that it was not literally signed. 

Now we have it that the GC has rested. 

Mr. Brockman: That is right. 

Mr. Dunn: If it is in order, Mr. Examiner, I should like 
to make a preliminary statement in respect to the defense, 
and the type of defense we intend to make here. You will 
note from the reading of the stipulation that on Page 3 
there appears an admission that on May 12 and 13, 1957, 
that the Local 425 refused the request of Scalise for a job 
on the Jerolemon plant which was being built by Lummus 
Company in Hazleton because he was not a member in 
good standing, and that the charging party was refused 
work by the Lummus Company because he had not re- 
ceived referral from Local 425. On the face of it accord- 
ingly we are conceding that we have committed a violation 
of 8(b) (2). 
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The reason we are here in the case you will note further, 
as it has been pointed out to you, that Mr. Scalise as far 
as the remedy is concerned individually has been made 
whole by Local 425. 

Accordingly, all that is before you is the question of 
what remedy should be applied in this case. Is the remedy 
so far applied sufficient to meet the purposes of the Act, 
or should it be purposed—I used the word advisedly—to 
return dues, initiation fees to all members of 425, whether 
they worked on the Lummus job or whether they worked 
for Hazleton contractors? 

Now, in every case starting with Brown-Olds there has 
never been any proof adduced by the Board in respect to 
these people who were not charging parties but who were 
only members of the union which was charged, that there 
was actual coercion or force for the payment of these dues, 
that the Board ordered it returned. The original five 
cases, unfortunately, were all United Association cases. 

Trial Examiner Ricci: I think Brown-Olds itself was of 
this International. 

Mr. Dunn: Yes. There were actually five of them, and 
Brown-Olds, as you are just as aware as I am, was settled 
together with the other four. It was a back and fourth 
arrangement. 

Trial Examiner Ricci: You mean settled after the 
Board’s order? 

Mr. Dunn: After the Board’s order in the Brown-Olds 
case, and when the Brown-Olds case was pending before 
the Fifth Circuit Court of Appeals, there arose in quick 
succession other types of cases which were the Brown-Olds 
type of case, and which involved literally millions of dol- 
lars. You can appreciate when one unfair labor practice 
involved one individual as in the Brown-Olds case and in 
every case which arose in succession after Brown-Olds, 
that instead of talking about two or three hundred dollars 
reimbursement to the chargng part, but talking about in 
one case, in the Waverly, Ohio case, a figure of $1,400,000, 
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that we had reached what we say in the sport world is the 
‘‘booking price’’, and whether there was any validity to 
the charge of involuntarism or not, we would have to pay 
if this Brown-Olds doctrine stood up. We of course ac- 
cepted the inevitable, and we paid regardless of the merits 
of the charges. 

As far as any other case since that time, and I include 
the case of Broderick Wood decided by the Tenth Circuit, 
that was not a Brown-Olds case although it has been 
referred to from time to time by the Board and the Bureau 
of National Affairs in its citations. In that particular case 
there was actual coercion, force, to keep these members 
from continuing to belong to a union of their own choice. 

Always in these cases, Mr. Trial Examiner, there has 
been this element which was lacking in the original Brown- 
Olds case, and which is certainly lacking here, that there 
was involuntarism, coercon, force applied to these mem- 
bers who were to pay their dues in order to keep their jobs. 
The evidence that we will show you is that all the members 
of Local 425 paid their dues voluntarily; that they paid 
their dues long before the Taft-Hartley Act was a gleam 
in the Senator’s eye. There isn’t any question about that. 
They paid their dues during the old days of the closed 
shop when it was legal. 

Now, how can there be coercion, for instance, in this 
particular job where we have a legal, union, security agree- 
ment, where we have a collective bargaining unit made up 
of the Hazleton contractors plus, mind you, and this is the 
theory of his case—— 

Trial Examiner Ricci: Where do you say you have a 
legal security agreement? 

Mr. Dunn: We have in our collective bargaining con- 
tract which is in evidence, both in the national and local 
agreement, a union, legal, security agreement. 


* e ° * e * ° @ * ° 


Mr. Dunn: Referring to Exhibit 5, Mr. Trial Examiner, 
you will note in Article IV of that exhibit, and I have 
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always assumed that Mr. Brockman is taking the position 
that Article IV is illegal on its face. However, what I am 
saying is that under the Rockaway News case that Article 
III is legal on its face, and we have operated under Article 
TX as far as the Lummus job for this reason. The evidence 
will show that all the employees on the Lummus job were 
part of the collective bargaining unit in the Hazleton 
Master Plumbers Association contract. All of them have 
worked—I say all of them, I should correct that. 

There were several that had come from out of town and 
hadn’t worked with Hazleton. They only worked for 
several weeks, so that as far as back pay or disgorgement, 
we are only talking about peanuts, but as members of 425 
they worked on the Lummus job and had worked previ- 
ously in the Hazleton area. They are subject to the union 
provision as provided for in Article III. 

It is my position that the Hazleton Master Plumbers 
Association is the employer. It is quoted as the employer 
in the collective bargaining agreement. 

Now, when John Jones works for the A contractor for 
ten days, and you are completely aware how they operate 
in the building construction industry—he is idle for five 
days; he then works for twenty days for the B contractor. 
Mind yon, it is the same employer although it is two differ- 
ent members of the Association; and then he works for a 
third employer, another member of the Association. He 
has worked thirty days, and all these people have worked 
much longer than thirty days for the contractors in the 
Hazleton area. 

Accordingly, when they worked on the Lummus job, 
even if we were operating under a closed shop under 
Article ILI, under a legal union security clause, they were 
obligated to maintain their dues under the provisions of 
that section. 

Trial Examiner Ricci: I understand you. Keep going. 

Mr. Dunn: You are not in agreement? 

Trial Examiner Ricci: Whether I agree with you, I 
will have to study it further. 
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Mr. Dunn: Now we think, going to the remedy, that it 
would be unconscionable for two reasons for the disgorge- 
ment theory to apply on what we consider to be a true 
Brown-Olds case, and, mind you, I believe this is a true 
Brown-Olds case because the dissenting opinion is one of 
the things I am going to emphasize, and this is one of the 
things said, that he would have to become a member in 
thirty days under the union security clause. So why should 
we make payment to the members that which they were 
obligated to pay? It would be unconscionable for that 
reason. 

It would be unconscionable for a more important reason, 
and that is that if these dues are returned, and after all we 
are going back six months—— 

Trial Examiner Ricci: The beginning of 1957. 

Mr. Dunn: Yes, sir. 

Trial Examiner Ricci: Almost two and a half years. 

Mr. Dunn: Yes, sir. You will see financial statements 
of this local wherein they operated in the black for three 
years to the tune of probably two or three hundred dollars. 
Tf dues are returned to these members, and they are ac- 
cepted by the members and put in the members’ pockets, 
this collective bargaining agent, although not certified but 
which is stipulated to be the majority representative and 
the bona fide representative of these employees, will be 
absolutely destroyed. They will be put out of existence. 

Now, does this effectuate—this is the Board talking— 
Does it effectuate the purposes of the act when you ruin 
the property of the representative of these members? 

This organization has been chartered since 1912. It has 
had collective bargaining contracts with the employers in 
the Hazleton area since that time and with the Association 
which has changed from time to time, but with the Associa- 
tion since 1920. 

The employees and members of Local 425 that I will first 
put on the stand will be employees who were employed on 
the Lummus job. These employees paid their dues before 
they ever got there. They paid them generally. They have 
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death benefits under the constitution of the UA. They 
have death benefits under their own Local 425 Association. 
There are many other benefits that they get as union 
members. 

The test will be that they could go out today and get 
jobs with nonunion contractors. They prefer the condi- 
tions and wages that have been gotten for them through- 
out the years by the union and by the union only rather 
than to go out and work for a nonunion contractor. All 
this evidence is going to the validity of the remedy in 
Brown-Olds. 

You will appreciate that the buildings trades and 
United Association is becoming harassed when we have to 
sit down and settle—pardon my language—this particular 
case with an axe over our head. We want to be able to 
deal with a Government agency on an honest and sincere 
basis and we can’t with this Brown-Olds. 

For instance, in this very case as we have conceded Mr. 
Scalise was discriminated against, he was one out of a 


group of 103 who worked on that job, and the 103 that 
worked on that job will testify before you that they were 
satisfied with the union, that they paid dues to the union 
long before the Lummus job was ever on the drawing 
board, and they will continue to say it. There is a man 
who retired from the union, who still pays dues to the 
union. Is he obliged to pay dues? 


Trial Examiner Ricci: Mr. Dunn, would this be a cor- 
rect, succinct statement of your contention at the moment, 
that you offer to prove that as to a number of the members 
of the Respondent who worked on the Lummus job or on 
jobs of the Hazleton Contractors Association, they were 
not in fact coerced but maintained their membership of 
their own desire, uninfluenced, unaffected by any unfair 
labor practice or unlawful contract the Respondent may 
have committed? 

Mr. Dunn: That is correct. 
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Trial Examiner Ricci: Is that not a fair statement of 
your position? 

Mr. Dunn: I think it is more than a fair statement. I 
think it is an exact statement. 

Trial Examiner Ricci: If it suits your purpose in having 
me voice an opinion—I don’t know whether you have asked 
me yet. I want to understand every contention as thor- 
oughly as possible, especially one that I agree with you is 
a very serious one, a very broad one. By the same token, 
its seriousness, its importance to the Respondent also 
reveals how much and to what extent it is a question that 
involves the policy of the Labor Board as distinguished 
from the construction of the statute, the meaning of the 
congressional word. The remedy as we know is at most a 
matter of administrative policy of the Labor Board. 

I want you to proceed in whatever way you think best 
suits as to the manner in which you will offer your evi- 
dence. I believe that applying Board decision, and Board 
policy as it is revealed in the Board’s decisions, and ap- 
plying it as I am convinced I am obligated to do, that I 
must reject evidence intended to show that members of 
this union worked on these jobs and in fact and in reality 
were not coerced. That is my opinion. As with all opinions 
I could be wrong and find myself back in this industrial 
town three months from now taking all this evidence if the 
Board reverses me, but I believe that the Board’s policy 
as revealed in the decisions up to today according to the 
Saltzman decision, that I have no choice but to take the 
position that I will not permit into this record this type of 
testimony. 

Now, I think normally you would make an offer of proof 
more specific than this opening statement of yours which 
served as an explanation of your position. I want you to 
feel free to make an offer of proof in a form that will be 
adequate so that the Board on rehearing will clearly know 
what you would prove if permitted to do so. Normally the 
offer of proof is merely a statement of the lawyer’s mind 
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read into the record. Perhaps a better one would be in 

Or you can ask questions, get answers, as a sample of 
what you would prove; whichever in your opinion is best 
suited to get your position before the Board so that they 
can understand it thoroughly. If you would prefer that I 
would be glad to do it. Beyond that I don’t think I can 
receive the testimony. 


Trial Examiner Ricci: Back on the record. To recap 
briefly an off-the-record discussion, I advised Mr. Dunn 
that in view of my ruling rejecting his offer to prove that 
the members of the union were not in fact coerced, he 
could, and he said he would, put in a written offer of proof 
on that subject. 

Then, Mr. Dunn, I understood you to say you would 
proceed to prove certain other evidentiary material, and 
I understood—and correct me if I misquote you—it was 
for the purpose of establishing that this respondent union 
does not have the financial strength to comply with a full 
Brown-Olds remedy, and that if it were required to do so 
in this case the net result would be an effective end to the 
very life of the local union. Is that what you offer to 
prove, sir? 

Mr. Dunn: Yes, sir. 


Trial Examiner Ricci: On the record. 

We have been discussing the offer of proof off the record 
with the thought that we might come to an agreement as 
to what form it would take and thus shorten the hearing. 

As matters stand now Mr. Dunn offers to prove, one, 
that the union members were not in fact coerced by the 
unfair labor practice alleged in the complaint; and, two, 
that the Respondent local is financially unable to comply 
with a full Brown-Olds disbursement or reimbursement 
remedy if it were applied in this case, and the consequence 
of such remedy would be that it mght become defunct and 
actually cease to exst. 
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Three, that union members would lose certain vested 
rights in the local and in the International in consequence 
of such a remedy; and, four, that the remedy would result 
in the extinction of the collective bargaining agent and 
deprivation to the members of their rights under the 
statute to engage in collective bargaining. 

Is that a fair statement of your offer of proof, Mr. 
Dunn? 

Mr. Dunn: May I amend, but not amend—— 

Trial Examiner Ricci: All right. Add. 

Mr. Dunn: Add to No. 1 where you say that the mem- 
bers were not coerced to pay these dues—the members 
were not only not coerced, and when I speak of members 
that the employees on the Lummus job, together with all 
employees who were working for the Hazleton contractors, 
and their members who were working for nobody at that 
time, not only were not coerced but they paid these dues 
voluntarily; that a substantial number had paid their dues 
even previous—before Taft-Hartley, and under that No. 
1 it would show further that they served and lived and 
traded under the auspices of this local without being 
members of the local, that they became members of the 
local because they preferred to become members of the 
local, although some had diffieulty to get into the union, 
there was no coercion originally and to assume there was 
coercion subsequent to their original request to get into 
the local is unreasonable, and we think that evidence 
should be taken. I want to make sure that not only were 
they not coerced but it was voluntary. 

With regard to No. 2, bankruptcy, it is all right, and 
with respect to property rights, and I think you clearly 
stated my position with respect to No. 4, that the rights 
of the members would be destroyed by the extinction of 
the collective bargaining agent. 

Mr. O’Donoghue: With respect to the financial status of 
the local union and its existence as a collective bargaining 
representative we can offer in support of that, statements 
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to the effect that this is an economically depressed area 
and it has been for a lengthy period of time. 

Trial Examiner Ricci: I would consider that equally 
inadmissible. 


Mr. Brockman: Let the record show that I object to the 
offer of these things. 

Trial Examiner Ricci: The General Counsel objects to 
these points and I sustain the objection, and I think they 
are all immaterial to the issues before me now. 

Mr. Dunn desires to make this offer of proof, that is, to 
set out what his witnesses would establish were they per- 
mitted to testify. He wishes to set that out in a written 
document. Because it will take him some time to prepare 
such a document, he having been prepared to call twenty- 
five witnesses per day, I will give him the necessary time 
to prepare such a written offer of proof rather than ad- 
journ the hearing for that purpose. 

I will close it soon with the understanding that Mr. 
Dunn will prepare the written offer of proof, send it to 
me, and copy served on the General Counsel, and, Mr. 
Dunn, if you will please send in an original and carbon, so 
that it will take the form of rejected exhibits. Is that 
clear? 

Mr. Dunn: Yes, sir. 

Trial Examiner Ricci: Will two weeks be adequate 
time? 

Mr. Dunn: Yes, it will. I will prepare it. 

* * * * * * * o * 

Trial Examiner Ricci: Have you anything else? 

Mr. Dunn: —that I think ties into these rejected 
offers. The local and general contractors have been 
processing, since they learned about this case, the entering 
into a non-discriminatory, either exclusive or non-exclu- 
sive, referral system that meets the criteria of Mountain 
Pacific. Again this goes to the question of remedy, an 
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equitable remedy, where the Respondent is endeavoring to 
meet the requirements of the law. That will be included 
somewhere in the rejected offer. 

And, secondly, we will offer and attach as an exhibit, and 
I assume a rejected exhibit for this offer, showing that 
the national agreement, which we do not have a copy of, 
has been changed and amended since January 1, 1959. I 
may be wrong. That document will speak for itself. It 
does not make any difference, but the new national agree- 
ment now in effect has hiring practices and procedures 
which are clearly legal under Mountain Pacific, and which 
of course Lummus will follow as a national contractor if 
he ever comes back into this area. 

Trial Examiner Ricci: How about the Hazleton Con- 
tractors Association? They are also involved in this case. 
The employees of those employers will be covered by this 
Brown-Olds theory. 

Mr. Dunn: I stated that the Hazleton Contractors Asso- 
ciation and the local are in the process and have been talk- 
ing about this since February of 1959, and started to do 
this very thing by reason of this Scalise case, and I will 
also show that these contractors never heard of Brown- 
Olds before this Scalise case came in. 

Trial Examiner Ricci: Mr. Dunn, I must say this to 
you now. As matters stand you have offered to prove four 
things by calling witnesses, and I do not consider them 
admissible. You will submit a written statement as to 
what testimony you wish to adduce to support those four. 
Have you anything else to offer? 

Mr. Dunn: I will have factual exhibits set forth to my 
offer of proof, showing when the people of the Lummus job 
came into the United Association and how long they have 
been a member. 

Trial Examiner Ricci: What I have in mind is: are you 
saying that the new, recent contract cures the unfair labor 
practices, that cures the earliest one, and you speak of 
a current negotiation. These are not included in the four- 
point offer of proof. 
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Mr. Dunn: We want to offer that also. 

Trial Examiner Ricci: The first four are rejected. 

Mr. Dunn: Right. 

Trial Examiner Ricci: What else do you wish to bring 
in in defense against the complaint? 

Mr. Dunn: I am not defending against this complaint. 
I lost this case before I ever stated. 

Trial Examiner Ricci: What else do you have to offer 
with respect to the remedy? 

Mr. Dunn: That the parties have done their best to meet 
the requirements of the law, No. 1; that even in early 
January of this year the national agreement was so 
amended that it meets the criteria laid down by the Brown- 
Olds opinion—in June of 1958 to be correct. 

Trial Examiner Ricci: Do I understand now you to be 
saying that even if the Board applies the Brown-Olds 
remedy it should be terminated as of June, 1958 because 
at that time the national agreement was changed and it 
became a lawful one? Is that what you are saying? 

Mr. Dunn: No, sir. 

Trial Examiner Ricci: Well, I don’t understand. 

Mr. Dunn: I am going much further than that. I am 
saying in this case there shouldn’t be any punishment 
meted out, and I am saying that under the circumstances 
of this case, viewing the four items together with the last 
two items, that there should not be any punishment in this 
case, and the last two items are that under the national 
agreement they have met the requirements of Mountain 
Pacific, and on the local level are endeavoring to do so, and 
in a very short time will have an arrangement that meets 
Mountain Pacific. 

When you go to a court of equity you may say, “Yes. 
I did violate the law, but I did my best to comply with the 
law even before you issued an order against me’’. That is 
the purpose of that. I am not trying to mitigate damages. 
I am trying to show that in this particular type of case 
there shouldn’t be any Brown-Olds remedy. 
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Trial Examiner Ricci: If in this rejected offer of proof 
you are going to send me—Well, let me put it this way. 
I will repeat the question I asked you. You asked to put 
into evidence a contract between the international union 
which is not a respondent and the Association of General 
contractors is it? 

Mr. Dunn: National Contractors. 

Trial Examiner Ricci: The International Contractors 
Association. You offer to put into evidence a contract 
between those parties executed in 1958, is that right? 


(Mr. Donaghue nodded in assent.) 


* oe s a * e * * s * 
Trial Examiner Ricci: One thing at a time. I am trying 
to keep this record straight. Mr. Brockman, do you object 
to the receipt in evidence of this 1958 contract of which 
Mr. Dunn is speaking? 
Mr. Brockman: Yes. I do. 


* ° i a . * * * * 

Trial Examiner Ricci: Never mind the purpose. Will 
you agree that Mr. Dunn may put into evidence copies of 
the 1958 National agreement? 

Mr. Brockman: With this proviso, that it has no ma- 
teriality to the question of—— 

Tria] Examiner Ricci: The remedy. 

Mr. Brockman: the remedy. 

Trial Examiner Ricci: I understand. That is a matter 
of argument, but you agree he may put that in. 

Mr. Brockman: I will agree. 

Trial Examiner Ricci: But he will send you a copy. If 
you find that anything is wrong, that it is not a correct 
copy, talk up in a fashion of your own. 

Mr. Brockman: In other words, I will have an oppor- 
tunity to object to this contract—— 

Trial Examiner Ricci: Only as to its admissibility. 

* * es « * * . ° 


Trial Examiner Ricci: On the record. 
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Then I reserve Exhibit No. 1, Respondent’s Exhibit No. 
1 to be given to the written offer of proof that Mr. Dunn 
will send me, and that will be a rejected exhibit. 

I reserve Respondent’s Exhibit No. 2 for the copy of 
the 1958 International Agreement which you will also send 
by July 17. Right, Mr. Dunn? 

Mr. Dunn: Right. 

Trial Examiner Ricci: And that will be marked received 
as an exhibit in the case as distinguished from a rejected 
exhibit. What arguments flow from them is another mat- 
ter, or its relationship to the remedy or what can be 
argued from it is another thing, but the General Counsel 
agrees that such a document will be put into evidence. He 
of course disputes your arguments as to what it means 
and what should be done because of it. 


* * ° * ° * * e * * 


Mr. Dum: No. I just thought of something that may 
not be extremely important to you, and probably not to the 
Board, but I would like the record to show that at the 


conclusion of my case, which has been very short by the 
way, that I am moving to dismiss the complaint in that, 
No. 1, the charging party has been made whole, and that 
the Act has been effectuated in that respect, and that there 
is no purpose for the Board to act any further in respect 
to the application of a remedy in this case other than 
probably those sections of the contract or those activities 
in respect to closed-shop activities that have happened in 
the past. 

I say it is improper for the Board to assume that people 
have been coerced to paying dues and remaining members 
of a labor organization when the General Counsel has 
shown no evidence or attempted to adduce any evidence 
that such a drastic remedy is appropriate. 

Now, I know what you are going to do, but I want it for 
the purpose of the Court of Appeals that I have taken the 
position that there is no evidence; that besides you did not 
permit me to produce evidence, that I did not produce 
evidence. I move to dismiss. 
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Trial Examiner Ricci: The motion is denied. 
Off the record. 


(Discussion off the record.) 


Trial Examiner Ricci: On the record. 
Does the Respondent rest? 

Mr. Dunn: Yes. 

Trial Examiner Ricci: Anything else? 
Mr. Brockman: Nothing else, sir. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


No. 4-CB-384 
In the Matter of 


Locan 425, Unrrep Association OF JOURNEYMEN AND AP- 
PRENTICES OF THE PLumBING AND Prrerittine InpustRy, 


AFL-CIO 
and 


JoszerH A. ScauIsE 


and 


Hazieron Association or Puumsrxe Contractors, Ixc., 


Party to an Agreement 


Offer of Proof by Respondent, Local Union No. 425 


In accordance with the ruling of the Trial Examiner 
made at the hearing in the above entitled matter, the fol- 
lowing Offer of Proof is made by Respondent, Local 425, as 
a defense against the application of the so-called Brown- 
Olds reimbursement doctrine and as a showing that a re- 
imbursement order of the Board in this case and other 
typical cases would be punitive rather than remedial : 

1. In order to show that there was no coercion or dis- 
crimination against members of Local 425, including me- 
chanics, who worked on the Lummus job with respect to 
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the payment of dues to Local 425, the following is offered : 

The names of the members of Local 425 working on the 
Lummus job, together with the date of their initiation into 
Local 425, appears below. It is to be noted that, of the 
108 jonrneymen pipefitters on the Lummus job, 68 were 
members of Local 425 and 40 were members of locals ad- 
joining the Hazleton area. Of the 68 members of Local 
425 on the job, 50 became members of Local 425 previous 
to the enactment of the Taft-Hartley Act. Of the 40 out-of- 
town journeymen who worked on the Lummus job, 15 
became members of their respective locals previous to the 
passage of the Taft-Hartley Act. The 40 out-of-town 
journeymen who worked on the Lummus job did not pay 
dues to Local 425. There is also listed below the names 
of the balance of Local 425 members who did not work on 
the Lummus job, together with their date of initiation. 

The following are the journeymen who are members of 
Local 425 who worked on the Lummus job and, opposite 
their names, will appear the date of their initiation into 
425: 

LIST A 
Names Dare or Inrriation 


Antinozzi, Anthony 
Asson, Henry 
Audakimow, Albert 
Belusko, Henry L. 
Boock, Gustave J. 
Bousk, Joseph 
Broyan, Frank F. 
Clauser, Louis 
Disabella, Peter M. 
Disabella, Peter F. 
Eidleman, Louis W. 


Eidleman, Joseph P. 


Etzolla, John 
Feaster, Harvey R. 
Franzosa, Rocco 


July 24, 1939 
October 13, 1924 
September 24, 1939 
April 8, 1947 
February 12, 1945 
February 11, 1946 
March 9, 1948 
October 22, 1946 
February 12, 1940 
September 10, 1946 
June 11, 1946 
November 12, 1946 
January 8, 1952 
March 9, 1948 
December 23, 1946 


Names 
Fritzinger, Milton E. 
Gallagher, Anthony F. 
Gallagher, Lawrence F. 
Gaudio, Dominick A. 
Goetsch, John R. 
Gould, Nelson D., Jr. 
Havrilla, E. J. 
Henderschedt, H. P., Jr. 
Johnson, William J. 
Keba, Michael 
Klatch, Anthony L. 
Kopehinski, Raymond S. 
Krivak, George 
Kurdziel, Chester 
Lamont, William J. 
Leperi, Dominick F. 
Lombardi, Peter J. 
Lore, Frank 


McAlarney, James P., Jr. 


McBride, John 
McGeady, Thomas J. 
Mehalchick, Michael 
Mehalko, George 
Mehall, Martin, Jr. 
Minsenberger, Albert E. 
Moran, Leo N. 
Murphy, Francis J. 


Murphy, John F. 
Nosal, Bernard 
Pepas, John 
Pogar, Peter 


Potance, Louis H. 
Ramaviglia, Daniel 


Dare or Inrrmtion 


September 15, 1942 
September 18, 1922 
September 14, 1942 


May 14, 1946 
Angust 14, 1951 
November 13, 1939 
December 27, 1949 
February 11, 1947 


September 14, 1942 
September 15, 1942 


August 23, 1949 
May 23, 1953 
October 28, 1947 
November 12, 1946 
November 9, 1946 
August 27, 1946 
November 26, 1946 
November 28, 1938 
March 13, 1952 
May 27, 1947 
April 22, 1947 
October 10, 1954 
December 23, 1947 
August 27, 1946 
July 26, 1953 
January 10, 1950 
August 12, 1947 
March 14, 1950, R 
October 9, 1933 
November 12, 1945, R. 
October 10, 1954 
January 13, 1941 
March 13, 1941 
January 31, 1951 
April 9, 1946 
October 24, 1938 


Names 


Safko, Anthony J. 
Sabol, Michael 
Schreffler, John F. 
Schreffler, M. Joseph 
Skinner, Gerald K. 
Slusser, Howard W. 
Slusser, Urias 
Spevak, Louis J. 
Stabach, Michael J. 
Stahora, Joseph J. 
Stamm, Harry A. 
Stephanitis, A. J. 
Turnbach, John J. 
Walck, Richard D. 
Williams, John A. 
Wroblewski, Joseph 
Yannarell, John 
Yennes, Emil 


Dare or InrrimTion 


June 10, 1947 
November 22, 1949 
February 11, 1947 
March 8, 1951 
July 27, 1948 
January 13, 1941 
October 9, 1944 
October 28, 1952 
July 9, 1946 
December 10, 1946 
July 23, 1946 
August 23, 1949 
June 18, 1941 
March 11, 1946 
February 10, 1940 
August 27, 1946 
August 22, 1938 

June 25, 1946 


The following are journeymen pipefitters hired by Lum- 
mus but who were not members of Local 425, being mem- 
bers of adjoining United Association locals. Their names 
appear below, together with the date of their becoming 
members of their respective locals: 


LIST B 


10/ 5/48 Local 559, 
Shamokin 

12/ 6/42 Local 559, 
Shamokin 

7/19/49 Local 559, 
Shamokin 

9/26/46 Local 147, 
Wilkes-Barre 


Bechtel, R. C. 
Boyle, Charles R. 
Brown, Clark B. 


Bush, Walter 


Names 
Clauser, A. 


Cupp, Earl F. 
Ferugio, Michael J. 
Gerringer, R. F. 
Goretski, N. 
Gotsick, Eugene A. 
Haut, Frank P. 
Hoover, George J. 
Howells, Elmer J. 
Jancewicz, Benedict 


Kuklis, Stanley J. 


Leopold, Joseph C. 


Mokowiec, Martin J. 


Murray, Robert J. 


Neiman, August R. 


Dare or Inrrmation 


11/ 2/51 Local 655, 
Stroudsburg 
Cleared to Local 
425 7/23/57 

10/21/52 Local 559, 
Shamokin 

7/30/47 Local 42, 


Reading 

2/15/43 Local 555, 
York 

4/15/38 Local 559, 
Shamokin 

10/ 1/48 Local 42, 
Reading 

10/26/36 Local 524, 
Scranton 

1/18/43 Local 559, 
Shamokin 

3/18/47 Local 559, 
Shamokin 

2/ 2/51 Local 517, 
Pottsville 

2/ 4/54 Local 425, 
Hazleton 
Cleared to Local 
420 7/17/57 

2/ 1/49 Local 559, 
Shamokin 

11/ 2/51 Local 655, 
Stroudsburg 
Cleared to Local 
425 8/15/57 

3/24/42 Local 524, 
Scranton 

6/ 7/49 Local 559, 
Shamokin 


Names 
O'Malley, Carl J. 


Pape, John Dalton 
Pedro, Peter 
Piacine, Francis J. 


Pickering, A. S. 


Pickering, William R. 


Quinn, James 
Raup, Paul A. 


Salata, Thomas A. 


Schlecht, Ervin H. 
Sherman, Elwood L. 
Sluzelle, Walter V. 
Snyder, Llewellyn E. 
Sorokack, Walter 
Steranko, Raymond 
Tanney, Michael R. 


Toczek, Stanley 


Dare or [yrrmtion 


9/25/45 Local 524, 
Scranton 

10/ 9/52 Local 147, 
Wilkes-Barre 

1/ 4/43 Local 559, 
Shamokin 

6/ 7/46 Local 42, 


Reading 

9/15/53 Local 559, 
Shamokin 

6/20/54 Local 559, 
Shamokin 

7/ 3/51 Local 782, 
Seaford, Del. 

9/ 7/48 Local 559, 
Shamokin 

2/ 2/51 Local 655, 
Stroudsburg 
Cleared to Local 
425 7/23/57 

2/23/49 Local 520, 
Harrisburg 

12/ 2/52 Local 559, 
Shamokin 

2/10/49 Local 147, 
Wilkes-Barre 

1/17/50 Local 559, 
Shamokin 

10/ 3/47 Local 517, 
Pottsville 

12/ 5/47 Local 42, 


Reading 

7/ 5/49 Local 559, 
Shamokin 

3/ 9/57 Local 517, 
Pottsville 


Names Dare or Inrrmtion 


Uhler, Charles D., Jr. 11/14/50 Local 425, 
Hazleton 
Vincent, James 0. 12/15/19 Local 533, 
Kansas City, Mo. 
Williams, Addison 2/ 6/51 Local 559, 
Shamokin 
Williams, Oliver J. 12/ 6/42 Local 559, 
Shamokin 


The following are the balance of members of Local 425 
who did not work on the Lummus job but who either worked 
for employing members of the Hazleton Association, out- 
side the jurisdiction of 425, or were sick, retired or idle. 
Date of initiation into Local 425 is also shown: 


LIST C 


Audakimow, E. W. June 11, 1946 
Bachman, N. May 14, 1946 
Bickhart, C. W. February 11, 1947 
Bovanko, F. April 26, 1943 
Brislin, J. April 27, 1931 
Brislin, J. E. December 1, 1954 
Brislin, J. J., Jr. March 27, 1951 
Buzanowicz, F. K. October 28, 1952 
Cerullo, J. M. December 27, 1949 
Curcio, A. April 26, 1943 
Curtis, H., Jr. December 9, 1940 
Cusatis, A. M. January 13, 1941 
Cusatis J. RB. July 24, 1946 
Cutrnfello, B. January 7, 1943 
Damico, B. E. Angust 27, 1946 
Diehm, C. M. October 24, 1950 
Diehm, W. H. October 24, 1950 
Disabella, A. March 11, 1947 
Disabella, P. August 12, 1940 
Etzoola, J. January 8, 1952 


Names 
Feeley, J. J. 


Maddon, C., Jr. 


Maddon, J. C. 
Marchetti, R. 
Marino, F. 
Marsicano, R. 
Martini, E., Jr. 
McHugh, J. 
Midash, J. 
Miller, R. RB. 
Mumaw, B. RB. 
Murphy, J. M. 
Narkiewicz, T. 
Nayduck, P. L. 
Novitsky, C. 
Novitsky, W. 
Oberto, N. A. 
Olian, N. 


Dare or IsrriatTion 


December 9, 1940 
March 25, 1946 
August 28, 1955 

May 14, 1946 
August 28, 1939 
September 8, 1924 
June 24, 1947 
February 26, 1952 
June 25, 1946 
August 8, 1938 
April 12, 1943 

December 18, 1940 

October 11, 1949 

January 14, 1947 
May 28, 1946 
January 14, 1946 
January 28, 1946 
November 28, 1938 
May 14, 1946 
January 13, 1941 
August 26, 1940 

December 10, 1945 

December 18, 1940 
March 25, 1946 
August 14, 1939 

June 30, 1920 
January 26, 1925 
April 25, 1950 
May 24, 1949 
October 24, 1950 

December 10, 1947 
October 8, 1945 

November 12, 1948 

September 10, 1946 

December 12, 1950 

July 24, 1939 


Siesko, P. L. 
Slusser, J. F. 
Slusser, J. U. 
Spearko, G. 

Sprowles, W. 


Stauffer, W. 
Stanffer, W. R. 
Stegner, R. 
Stepanitis, A. 
Suglia, M. 
Tantio, M. J. 
Tarone, M. A. 
Tice, W. E. 
Tomanchek, M. 
Tomsho, M. J. 
Troy, RB. 


Turnbach, J. D. 


Turnbach, J. L. 
Turnbach, M. 
Uchno, L., Jr. 
Uchno, L. T. 
Victor, F. 
Vito, A. 

Vito, D. 


Dare or Inrrmtion 


January 14, 1924 
January 13, 1941 
May 28, 1946 
January 14, 1946 
August 28, 1939 
December 10, 1940 
December 13, 1953 
November 12, 1929 
July 14, 1924 
December 10, 1940 
April 9, 1946 
November 26, 1946 
December 27, 1949 
March 23, 1914 
February 11, 1946 
December 11, 1939 
October 22, 1945 
December 23, 1940 
August 23, 1953 
November 12, 1940 
August 7, 1950 
December 12, 1938 
December 27, 1949 
June 25, 1946 
January 27, 1941 
May 24, 1949 
December 10, 1945 
November 9, 1942 
April 23, 1946 
September 10, 1915 
November 26, 1923 
March 14, 1950 
June 11, 1946 
October 11, 1943 
June 11, 1946 
November 25, 1947 


Names Date or Inrrmation 


Wagner, C. E. October 8, 1945 
Walters, J. June 10, 1947 
Wensko, W. June 28, 1953 
Wersinger, J. January 12, 1925 
Williams, H. April 25, 1950 
Yannuzzi, J. J. August 13, 1946 
Yenchko, J. March 25, 1946 
Yenchko, M. December 10, 1945 


Farther, oral testimony is offered that, since there exists 
a critical unemployment situation in the field in which 
members of Local 425 would be employed in the Hazleton 
area and since a substantial number of the members of 
Local 425 who worked on the Lummus job are employed 
out of the Hazleton area, it would be impossible for all of 
the members of Local 425, as set forth in the above lists, 
to appear personally at the hearing unless the hearing 
were conducted on a Saturday or a holiday. A great num- 
ber of the 425 members working out of town do commute 
over weekends and would be available for testimony. Sev- 
eral are so far distant from the Hazleton area that they 
do not come home over the weekend. For example, a num- 
ber of men, because of the critical unemployment problem, 
are working in Greenland. 

Of the 190 members of Local 425 as of June 1, 1959, 85 
are working in the jurisdiction of Local 425 with contrac- 
tors in agreement with that local. Idle journeymen of 425 
number 31. Members of Local 425 who are working out 
of town at the present time number 70. The balance of the 
membership is made up of 4 sick or retired members. Mem- 
bers of Local 425 who would be available for testimony 
would testify, if called as witnesses, as follows and the fol- 
lowing testimony is offered: 


“(My mame iS —-————-—------ana a I live at 

I am a member of 
Local 425 and have continuously been a member of 
that local since (see List A above). I worked on the 
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Lummus Company job at Ashmore, Pennsylvania, in 
the installation of industrial piping for the processing 
of beryllium. Because of my length of membership in 
the United eeuanra I would be entitled to a ath 
benefit in the sum of $____..”” 
(At this point the provisions of the Constitution of the 
United Association with respect to death benefits would be 
and is offered, which are: 


Section 179. On proof of death of any member in good 
standing who shall have been a member for at least 
six months continuously previous to his death, or who 
shall have been by agreement admitted as full finan- 
cial members, a benefit of $150.00 shall be paid to his 
beneficiary. 

Section 180. Members of the United Association who 
have been in good standing for a period of five years 
shall be entitled to a death benefit of $200.00; for ten 
years, $300.00; for fifteen years, $400.00; for twenty 


years, $500.00; for twenty-five years, $600.00; for thirty 
years, $800.00; for thirty-five years, $1,000.00. Sus- 
pended members who have been reinstated as provided 
in Section 166 shall be classed as continuous in these 
benefits, but not reinstated, expelled or withdrawn 
members. 


Section 181. When becoming a member of the U. A. 
each member shall designate the person to whom the 
aforesaid benefit money shall be paid, and upon blanks 
furnished by the General Secretary-Treasurer to the 
Local Unions. 


Section 182. In the event a member fails to name a 
designated beneficiary, or in the event that the desig- 
nated beneficiary should die before the member, or if 
upon the death of a member a dispute exists between 
certain relatives or friends of the member as to who 
the designated beneficiary is, the United Association 
shall pay the death benefits to the person most equi- 
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tably entitled to said benefits, or the person who has 
agreed to pay or has paid the funeral expenses or who 
took care of the member in his last illness. 

Section 183. Upon the death of any member entitled 
to death benefit, the Secretary of the Local Union shall 
at once notify the General Secretary-Treasurer giving 
a full record of the membership of such member, as 
far as can be obtained from the books of such Local 
Union. The General Secretary-Treasurer shall com- 
pare such record with the records of the General Of- 
fice, and notify the Local Union of his findings and 
shall pay the death benefit to the beneficiary in accord- 
ance with the Constitution. 


Section 183. The General Secretary-Treasurer shall 
publish the names, ages and cause of death of the 
members who die, and on whose account the death 
benefit has been paid, together with the amounts paid. 


They would further testify: 


“I joined Local 425 because I wanted to take up 
lumbing and steam fitting as my trade and vocation. 
knew that the union would get me wages and condi- 

tions that I could not get if working non-union. 
joined the union voluntarily and consider that I was 
lucky to become a member of the union since, through 
the years, my income and working conditions have 
become better.”’ 


(at this point, some of the old time members would testify 
and their oral testimony is offered, that they learned their 
trade while working for union contractors for a period of 
five years without the payment of any monies, whether 
initiation fees or dues to Local 425. That, during the pe- 
riod of their apprenticeship, their wage rates were gradu- 
ated in accordance with agreements which the union had 
with union contractors. That, at the end of their training 
period, the union did not force them to become members 
but membership was requested by these journeymen and, 
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in some instances, it was actually difficult for them to be- 
come members and they requested membership on several 
occasions before being admitted.) 


(Others, who worked on the Lummus job and who have 
more recently become members of Local 425 would testify 
and their oral testimony is offered that they served their 
apprenticeship under a program first developed at the ex- 
pense of Local 425, only and more recently under the terms 
of a joint program administered by both the union and the 
Hazleton contractors, wherein the expenses of administra- 
tion is borne jointly by both the contractors and the union.) 
They would further testify: 


“T take pride in being a member of a craft union with 
the benefits which result from it. I know that I will 
get work with union contractors and receive union 
wage rates and conditions. At my death, my benefici- 
ary will receive certain death benefits from Local 425 
(approximately $200.00). Part of my dues ($1.50) is 
forwarded by Local 425 to the United Association, my 


International Union, and, besides the death benefit 
that I will receive Sey from the United Associa- 


tion, there are other benefits that I receive as a union 
member which are not available to non-union workers. 
For instance, if work becomes slack in the Hazleton 
area, as it has been for several years past, my family 
and I might have to move to another part of the 
country, in which event I would not have to advertise 
in the newspaper or walk the streets for a job in my 
trade. I would go to a sister local union of the United 
Association and deposit my transfer card and become 
employed there if work were available. I would re- 
ceive the benefits of wage rates and conditions of em- 
ployment that have been built up by the local in that 
area for many years past. As a union member, I 
could solicit my own employment and any union con- 
tractor in the country would know that I was an ex- 
perienced craftsman by reason of my length of service 
in the union, for I must have had served five years 
apprenticeship training before becoming a journey- 
man. The contractor does not have to teach me any- 
thing on the job and, if I am not competent, he can 
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always replace me with some other mechanic who he 
feels is competent. There is no training for a journey- 
man during the course of building construction. I am 
a competent craftsman when I get my job and I have 
become a competent craftsman by reason of my serv- 
ices with union contractors through the auspices of 
the union. 


“J was a member of the United Association long 
before the Lummnus job ever started. This job re- 
quired competent pipe fitters and pipe fitter welders 
because it demanded the installation of industrial pipe 
for the processing of beryllium. Even if I did not go 
on the Lummus job, I would have continued to pay 
my dues to Local 425 as I have done in the past. 
‘¢Local 425 has represented me for as long as I have 
been a union member and I have never considered that 
any other union or that Local 425 was not my repre- 
sentative and the representative of all my fellow 
members. 


‘My local has given me value and service for my dues. 
Out of my dues and the dues of fellow members, we 


are able to pay a business agent. I get death benefits 
from both my local and the International by reason of 
payment of dues. In the event there is a strike with 
the union contractors in the Hazleton area, I receive 
certain strike benefits.”’ 


(At this point, the following provision of the United As- 
sociation’s Constitution would be and is offered :) 


Section 186. The United Association guarantees its 
moral and financial support to all its members in diffi- 
culties which may arise between them and their em- 
ployers, or in the interest of the United Association. 
The first week’s benefit shall be payable at and after 
the expiration of fourteen days. 


Seven days shall constitute a week regardless of the 
day of the week the trouble begins. 


The assistance shall be as follows: $25.00 per week 
for sixteen weeks, after the first week; but no strike 
benefit shall be paid for the first week, or fraction of 
any week. 
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In the event that a striker secures work, and is dis- 
within fourteen days, he shall be entitled to 
his further benefit. Should he, however, lose his em- 
ployment after the above specified time, he shall not 
be entitled to any further strike benefit. 
No member of the United Association shall be en- 
titled to any strike benefit unless he is a member in 
good standing for at least three months prior to the 
strike. 


They would further testify : 


“If I become delinquent in the payment of three 
months’ dues, I will lose all of the benefits and serv- 
ices which I have spoken about above. If I become de- 
linguent in the payment of a year’s dues, I would 
be expelled from the United Association and Local 
425 and I would be required to pay back a year’s 
dues, a new initiation fee and all other monies that 
I might owe the local. 


“T am eligible to hold any office in my local union 
and any general office in my International Union so 
long as I have been a member in good standing of Local 
425 for three years before the election. In order to 
vote at an election of officers of Local 425, I must be 
a member for one year before that election. The right 
to hold office and to vote for those who want to hold 
office is important to me for these are the men that 
I must rely upon in order to secure good hours, wages 
and conditions. 


“Tf I want to withdraw from my local and go into 
business for myself, I simply take a withdrawal card 
and pay a yearly fee of $5.00 which permits me to 
come back into the United Association any time in 
ta poe for the payment of a small reinstatement fee 
($1.00). 


‘‘A lawyer, representing the International Union, has 
tried to explain this case to me and I understand that, 
because Local 425 has done something wrong, the 
Labor Board might make my local pay back all dues to 
me and to other members of 425 which we have paid. 
I want whoever decides this case to know that I paid 
these monies voluntarily and I will continue to pay 
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them voluntarily. I would have paid them whether I 
worked on the Lummus job or not. If the union is 
made to pay back dues to me for three months or 
more, I will become delinquent, and, if for a year or 
more, I will be expelled from the United Association. 
I will lose my union card. I will not be entitled to 
death benefits, strike benefits, to transfer and travel 
cards, which will permit me to seek and get work in 
the jurisdiction of other locals and I will be denied 
the right to vote and hold office in my local and the 
international. If all dues are returned to me and my 
fellow members, Local 425 will have no money with 
which to represent me and will have no money to pay 
the business agent or to bargain with union contractors 
on my behalf. I do not want my rights under workin 
agreements with union contractors to be harmed an 
I want Local 425 to continue as my agent in these 
working agreements. 


‘Moreover, if Local 425 were to return dues which I 
have paid to it for any period of time, I would feel 
that I would return those monies, not only to protect 
my own interest but to keep Local 425 in existence. 
I would ask that no one interfere with my rights to 
remain a member of Local 425 or to interfere with 
the rights and benefits which I have obtained from 
and through Local 425.’’ 


Many of the members of Local 425 who are working out 
of the jurisdiction of that local and in the jurisdiction of 
other locals of the United Association would testify and 
their oral testimony is offered that Business Agent Spearko 
has gotten them jobs in those territories and that, with- 
out such direct help from the officers of Local 425, they 
would still remain idle. Several old time members would 
further testify that, although they are retired and will no 
longer work at the trade, they still continue to pay dues. 
For instance, one old member, Anthony Gallagher, who 
was employed on the Lummus job and who is a member of 
Local 425 would testify, and his oral testimony is offered, 
that he began working at the trade after World War I 
and joined the United Association local in Lancaster, Ohio, 
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in 1925. He got his job there by going to a shop and get- 
ting work and was not required to become a member of 
the union before going to work. Since the late 1920’s, he, 
Gallagher, has made Hazleton his home but has done a 
great deal of traveling throughout the country and espe- 
cially in the Pennsylvania area. He has had a card with 
Local 425 for the past twenty-five years. On the job that 
Gallagher had previous to the Lummus job, he worked 
for Sherry Contracting Company, which is a member of 
the Hazleton Contractors Association, and was employed 
there as a foreman and did all the hiring. 

Shortly after Gallagher finished the Lummus job, he re- 
tired and is now on Social Security. Although retired, he 
continues to pay his dues to Local 425 and expects to con- 
tinue to do so although he does not intend, at the moment, 
to return to the trade. 

List B above contains the names of members of locals 
of the United Association other than Local 425 who worked 
on the Lummus job. Adjoining the name of each such 
member is listed the length of membership in the United 
Association together with the local with which that mem- 
ber is affiliated. Most of these members are located within 
the area surrounding Hazleton and, in most of their jur- 
isdictions, there also exists an unemployment situation. If, 
at the time of the hearing of this case, they were available 
to testify and would have testified, their testimony would 
have been of the same substantial effect as that of mem- 
bers of Local 425, except that their testimony would also 
include the following and this testimony is offered: 


“‘T am a member of Local ___ _... (see List B above). 
When work is slack in my area, the Business agent 
of my local called George Spearko, the Business Agent 
of 425, and notified me that workers were being hired 
by Lummnus in the erection of the processing plant. 
It was only by reason of the fact that I am a mem- 
ber of Local of the United Association that 
I was able to get this service from my Business Agent. 
I did not pay any dues to Local 425 although Local 
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job. I paid this 

to the beginning of 

service charge 

vania area. I paid no mo 

to coming on the job. 

Board orders the $1.00 p 

J will promptly turn the 
because they have rendere 
and given me a livelihood whe 
in my area.”’ 


At the time the beryllium plant was being constructed, 
the members of Local 425 shown in List C were working 
for Hazleton contractors. Again, because of the unem- 
ployment situation in Hazleton, a few of these members 
were not available for testimony at the hearing but those 
who were available would have testified substantially the 
same as those members who worked on the Lummus plant. 

List C contains the names of members and the date of 
their initiation who, at the time of the alleged violation, 
were either working for the employing members of the 
Association, working out of the area in the jurisdiction of 
other locals or were either sick, retired or idle. These 
members would testify substantially as those contained 
in List A except, of course, the place of employment would 
be other than with Lummus and such testimony by these 
members is offered. It is to be noted that, of the 101 
members in this class, only 24 were not members previous 
to Taft-Hartley. Of the total membership of Local 425 
at the time of the Lummus job, 127 were members of the 
local previous to Taft-Hartley. 

Three or four witnesses became members of Local 425 
during the course of the Lummus construction. Besides 
the testimony they would give, as set forth by the mem- 
bers shown in List A, these witnesses would testify that 
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their shop was organized by Local 425 and they became 
members previous to the contract with their employer. 
That they were not coerced or pressured into the payment 
of dues or initiation fees to the local. That their shop was 
paying a rate of $.____... per hour at the time the journey- 
men became organized and, after their employer became a 
union shop, they started to make $_____. per hour. They 
would testify that they would return dues to the local 
union, since they have benefitted in their livelihood through 
better working conditions and wages by reason of the or- 
ganization of their shop and by Local 425. Such testimony 
is so offered. 


2. Another Offer of Proof would be made by Respondent 
for the purpose of showing that a Brown-Olds order in 
this case would be punitive rather than remedial and this 
would be done by George Spearko, who is Business Agent 
of Local 425. The following oral testimony is offered, sub- 
stantially as follows: 


“My name is George Spearko. I live in Hazleton, 
Pennsylvania. I am Business Agent of Local 425, a 
local union affiliated with the United Association of 
Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Can- 
ada, AFL-CIO. At the present time, the membership 
of this local numbers 190. ‘The office of Business 
Agent is elective for a term of two years and I have 
held this office for seven years. This is the only full- 
time paid office in the local. I receive $6,000 a year 
as Business Agent of Local 425. Mainly, my duties 
are as follows: promoting employment for members, 
adjusting grievances between my members and the 
contractors, seeing that the collective bargaining con- 
tracts are observed, preserving the work jurisdiction 
of the United Association and sitting in with my Col- 
lective Bargaining Committee in negotiations between 
the union and the contractors. 

“The officer who is charged with the handling of the 
books and the monies of Local 425 serves part time 
and is paid $80.00 per month. Besides the Business 
Agent and Financial Secretary, the local has a Presi- 
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dent, Vice President and Recording Secretary, Treas- 
urer, Financial Committee of three members, and 
Examining Board of three members. Local 425 was 
chartered by its parent body, the United Association, 
in 1912. Local 425’s charter has remained in existence 
since that time. Local 425 exists and operates on the 
only income it receives—dues from the members. Local 
425 rents a union hall at Hazleton, Pennsylvania. It 
owns no real property. Its assets consist of $4,000 
in Government bonds and a checking account which, 
at the present time, is less than $2,000. 


““Members pay dues in the sum of $6.75 per month. 
Local 425 is a combination local. That is, its mem- 
bers comprise both plumbers and steamfitters. In 
order to qualify for employment either as a plumber 
or steamfitter, a man must serve a five year appren- 
ticeship. The 20 apprentices that the local union has 
pay $3.25 dues. The contractors and the local union 
have recently instituted a joint apprenticeship pro- 
gram to which both union and contractors contribute. 
The apprenticeship training program of young men 
who take up the plumbing and steamfitting trade pro- 
vides on-the-job training and also classroom work. 
These apprentices are indentured to an employer un- 
der both the Pennsylvania Apprenticeship Program 
and the Federal Apprenticeship Program under the 
United States Department of Labor. 


‘Attached hereto, as Exhibit A, is a copy of the Joint 
Apprenticeship Agreement between the contractors and 
Local 425. Also attached hereto, as Exhibit B, is a 
copy of the financial statement of Local 425 from July 
1, 1956, to September 30, 1958. Local 425 is not a 
rich local, as may be seen from a glance at the finan- 
cial statement. For instance, last year’s total income 
from dues was $18,300 and the cost of operation was 
$17,500. Local 425 could not pay back dues to its 
members under the so-called Brown-Olds doctrine. If 
it did, the less than $2,000 it has in its bank account, 
together with the $4,000 in bonds, would be repaid to 
members on a pro rata basis and Local 425 would be- 
come bankrupt and would lose its charter from the 
United Association. Local 425 could not continue to 
represent its members as a collective bargaining agent 
and they would have to seek representation elsewhere. 
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All the members would lose their death benefit rights, 
benefits such as notification of jobs in other jurisdic- 
tions, and the apprenticeship program will be de- 
stroyed. There will be no collective bargaining rep- 
resentative to maintain and enforce the collective bar- 
gaining agreements.”’ 


3. In order to show that a Brown-Olds order in this case 
would not only affect the union and its members but also 
the Association of employers with whom the union bar- 
gains, the Respondent makes an Offer of Proof of the tes- 
timony of Andrew Yenchko, who is Secretary of the Hazle- 
ton Association of Plumbing Contractors, Ine. The fol- 
lowing oral testimony, substantially as follows, is offered: 


«That the Association is comprised of employers who 
are engaged in the plumbing, heating, air conditioning 
and refrigeration business in Hazleton, Pennsylvania, 
and vicinity. All the union contractors in Hazleton 
and vicinity are members of the Association. The As- 
sociation, or its predecessors, have engaged in collec- 


tive bargaining with Local 425 since some time in the 
1920’s and previous to that time (about 1912), Local 
425 bargained with the union contractors in the Hazle- 
ton area without the benefit of an employer associa- 
tion. 
“Although the general purpose of the Association is 
to foster the employers’ interest in the field of legis- 
lation and to promote the economic welfare of the con- 
stituent members, one of the specific and main purposes 
is to engage in collective bargaining negotiations with 
Local 425 and with our building trades unions who 
represent the employees of members of the Associa- 
tion. The main union with which the Association bar- 
ins collectively in the Hazleton vicinity is Local 425. 
The Association, as such, enters into collective bargain- 
ing agreements which provide, among other things, 
working conditions, wages and the processing of griev- 
ances which may arise in the course of a collective 
bargaining agreement. A committee of the Associa- 
tion conducts collective leetieerny | on its behalf with 
a committee representing the union and ratification 
by the respective membership groups, both respective 
committees execute the contract. 
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important economic factor in the operation of the 
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ince 1920. 


“The majority of the members of Local 425 became 
members of that local revious to the Taft-Hartley Act 
and, in any event, in collective bargaining 
agreement and in th immediately preced- 
ing the present agreement, there is a valid union shop 
provision which requires employees to become mem- 
bers of the union within 30 days after employment or 
to remain members of the union if already a member. 
Since all members of Local 425 were members of that 
local previous to employment with the several mem- 
bers of the Association, & union shop provision 
would require them to remain as members. If they 
did not become or remain members, Local 425 could 
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have requested their discharge. No discharge requests 
have ever been made by 425. 


“The Association knows that Local 425 is not a 
wealthy union and, if the financial structure of 425 is 
adversely affected, this in itself could seriously 
jeopardize the Association in its present operation 
under the collective bargaining agreement wherein 
Local 425 is recognized as the majority representa- 
tive. The destruction of 425 would lead to chaotic con- 
ditions. 

“That, although the employer members of the Asso- 
ciation have had their share of difficulties with the 
union through the years (as exists in many other 
collective bargaining relationships), on the whole the 
relationship has been good, both for the union and 
the Association, and the Association believes that, on 
the whole, labor relations have tended to become more 
stabilized by reason of the good relationship between 
the employers and the union. If an order is to ema- 
nate from the Board requiring the refund of dues and 
if such an order does, in fact, deplete the local union 
treasury, it is the considered belief of your affiant 
that the present existing good and stabilized relation- 
ship between the union and the employers might de- 
teriorate and this might be particularly so if the 
union would then be unable to pay salaries to its 
officials and, specifically, to the Business Agent who 
performs most of the duties as the representative for 
the union members. 

“Tf the union is put out of business, the Association 
feels that it might become difficult to obtain a steady 
supply of competent, skilled and qualified craftsmen 
which would ies have an adverse effect upon the 
general operations of the several employer members 
of the Association.’’ 


4. Even if there is an admission that the charging party 
was discriminated against on the Lummus job, there 
would be a further Offer of Proof for the purpose of 
showing that this discrimination was never effective as 
to all members of Local 425 and, even though there was 
discrimination against one prospective employee, both the 
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Association of employers and the union have, since the 
early part of 1959, endeavored to bring their collective 
bargaining contract and hiring practices in complete ac- 
cord with the directives of the National Labor Relations 
Board. 

Counsel for the Association would testify substantially 
as follows and his testimony is offered: 


‘‘That, previous to the middle of February, 1959, he 
was unaware of the Brown-Olds reimbursement doc- 
trine and when he learned of it at a meeting of the 
Association members, it was determined that the col- 
lective bargaining contract be brought in accord with 
the decisions of the National Labor Relations Board. 
Counsel for the union agreed with counsel for the 
Association that this should be done but, by reason 
of the fact that counsel for the Association became 
ill, the matter was delayed from time to time. More 
recently, however, counsel for both the union and the 
‘Association have had several conferences looking 
toward a mutual agreement on the amendment of the 
present contract to the end that one of the methods of 
hiring, as recommended by the United Association, be 
adopted. Although the wording of the amendments 
have not been agreed upon, the substance has been so 
agreed. A copy of the recommended hiring procedure 
of the United Association is attached hereto as Ex- 
hibit C. It is expected, within the next several weeks, 
that a firm arrangement with respect to a clearly valid 
hiring provision will be adopted under which no dis- 
crimination can be charged, either by a union member 
or @ non-union worker.” 


The above testimony of counsel would be qualified that 
nothing he states in this respect is to be construed to 
mean that any of the provisions of the present Hazleton 
contract are illegal or contrary to law. The Union Com- 
mittee received authority to amend the contract at about 
the same time that the Association received such authority 
in February of 1959. 

If offering all of the above items of proof, it must be 
noted that the General Counsel did not adduce or attempt 
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to adduce any evidence showing that any member of Local 
425 was forced to become a member of the union or forced 
to remain a member of the union. Since most of the 
members of Local 425 became members previous to the 
Taft-Hartley Act, with respect to those the least proof 
which the General Counsel was required to adduce was 
that they were forced to remain members of the union. 
Accordingly, the offers of Proof are made, reserving the 
objection of the Respondent that evidence should have 
been adduced by the General Counsel that such discrimina- 
tion or coercion or enforcement of the payment of dues 
actually took place—or else his case for reimbursement 
fails. Since the General Counsel rested his case without 
making any attempt to prove the above and since the 
charging party has been made whole under Section 10(c) 
of the Act, the case as to the charging party should be 
dismissed and there would be left only the question of the 
validity of the hiring provisions, together with the union 
shop provisions of the collective bargaining contract in 
effect durng the alleged violation. 

Both the Local Agreement and the 1956 National Agree- 
ment have union shop provisions which require member- 
ship in Local 425 thirty days after employment. Both pro- 
visions are legal and have not been attacked by the Gen- 
eral Counsel. The union shop provisions are binding on 
the local contractors and, since Lummus is a national con- 
tractor, it is bound by all provisions in the Local Agree- 
ment not in conflict with the National Agreement. The 
record clearly shows that all of the journeymen hired on 
the Lummus job were members of the union before the 
job started. 

An official of Lummns, of the National Constructors 
Association (of which Lummus is a member) and of the 
United Association would testify substantially as follows 
and such testimony is offered: 

‘That a national contractor, such as Lummus, when 


it comes into a territory such as Hazleton, abides by 
and is bound by the basic conditions of the 
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Agreement which are not in conflict with the National 
Agreement. The Local Agreement, such as 425’s, 
covers basic wages and conditions which apply locally 
and hiring in 1956 by a national contractor was done 
under the Local Agreement. Therefore, the National 
contractor becomes part of the unit of the Hazleton 
Contractors Association since the employees which it 
hires all come out of the unit in existence at the time 
the national contractor comes into the territory of a 
given local, i.e. the collective bargaining unit tradi- 
tionally recognized by the Hazleton Association and 
Local 425. Since the Hazleton Association is the 
‘Employer’ (see G.C. Ex. _...), any period of em- 
ployment by an employee for any employing con- 
tractor or contractors in the Hazleton Association of 
30 days or longer would require that this journeyman 
be a member before hiring on the Lummus job and 
remain a member while there. New employees would 
have to become members within 30 days after em- 
ployment with Lummus or any Hazleton contractor 
member of the local Association. 


‘©A national contractor contributes to an Educational 
Training Fund and this is administered on a national 
basis. A local may make application to this Fund to 
financially aid it in its Apprenticeship Training Pro- 
gram and many locals, including a local adjoining 
Fiazleton and of which several employees of Lummus 
were members, have received financial assistance for 
their training program. This assures both the na- 
tional contractor and the local contractor of qualified 
competent craftsmen when needed. Lummus con- 
tributed to the National Funds on the basis of hours 
worked of Local 425 journeymen and other journey- 
men on the Lummus job. 


“That, since 1956 and after the Mountain Pacific case, 
the National Agreement has been amended (copy at- 
tached hereto as Exhibit D), which changes the hiring 
procedures. These procedures are being followed by 
local unions and it is understood that the Hazleton 
Employers Association and Local 425 are changing 
their hiring procedures so that there will be no con- 
flict with the National Agreement. If these procedures 
are followed, no discrimination may be practiced 
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either against a member or non-member of the union 
as there is an appeal to a neutral party whose decision 
is final and binding on all parties. 


‘‘That national contractors must have at their com- 
mand a source of supply of competent and qualified 
journeymen before the job starts and, since the con- 
tractor knows that such a source is available locally 
through the local union, it relies on that source. That, 
if local unions are destroyed, the main purposes for 
the National Agreement fall and the national con- 
tractor is left in the same position as local contractors, 
ie. they must look for and find personnel (in the 
main, untested personnel) to man their jobs. On large 
jobs, this would be economically a burden which the 
owner of the job (in many cases the United States) 
would have to carry, bringing prices out of line and 
causing an undue burden on taxpayers.” 


Tuomas X. Dunn 
Thomas X. Dunn 
Patrick C. O’DonocHUE 
Patrick C. O’Donoghue 


Attorneys for Respondent 
831 Tower Building 
Washington 5, D. C. 
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EXHIBIT A 
December 29, 1958 


Srawparps OF APPRENTICESHIP 
for the 
Trade of 
PLuMBER of PYPEFITTER 
Formulated by the 
Hazteron Jornst APPRENTICESHIP COMMITTEE 
representing 
Tae Unrrep ASSOCIATION OF JOURNEYMEN AND APPRENTICES 
oF THE PLUMBING AND Prrerirtine InpusTRY OF THE 
Unrrep Staves anD CANADA 
Locau Union No. 425 
Hazieton, PENNSYLVANIA 
and the 
Hazuetron Association oF Master Piumsers, Hazieron, 
PENNSYLVANIA 
1. Dermrrion 


“<Contractor’’? means the firm or employer who is a sub- 
scribing member to these Standards of Apprenticeship. 

“‘Union’? means the recognized bargaining agency, which 
is participating in and whose representatives have signed 
these Standards of Apprenticeship. 

“<Council’?? means the Pennsylvania Apprenticeship 
Council. 

‘Apprenticeship Agreement’? means an agreement 
signed by a representative of the Committee acting as the 
Contractor’s Agent and the apprentice (his parent or 
guardian, if he is a minor), and shall conform to the re- 
quirements of the Council. 

“‘Apprentice”? means an employee of the Contractor 
working under an Apprenticeship Agreement. 

“Committee”? means the Joint Apprenticeship Commit- 
tee as provided for in these Standards of Apprenticeship. 
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2. Ponicy 


On and after the date these Standards of Apprenticeship 
are duly executed it shall be the policy of the Committee 
and each subscribing Contractor that all apprentices em- 
ployed in the trades covered herein, shall be governed by 
the terms of these Standards of Apprenticeship. 


3. Jorsr ApprenticesHir Commrirrze (Composition) 


The Committee shall be composed of four members. Two 
(2) members representing the subscribing Contractors and 
two (2) members representing the Union. 

Members of the Committee shall be selected by the group 
they represent. The term of office shall be for two (2) 
years. In making the initial selections, one (1) commit- 
tee member representing the subscribing Contractors and 
one (1) committee member representing the union shall 
be selected for a term of one (1) year. 


° e * e e e * * ° e 


The Committee shall select from its members a Chair- 
man and a Secretary who shall retain voting privileges. 
The offices of the Chairman and Secretary of the Commit- 
tee shall be filled and held alternately by a Contractor rep- 
resentative and a Union representative. When a Contrac- 
tor representative is Chairman a Union representative shall 
be secretary, and vice versa. 


° ° & e es ° * a ° ° 
4, Duties or THE COMMITTEE 


The duties of the Committee shall be: 

To determine the need for apprentices and adequacy of 
shop facilities available for their necessary experience and 
training on the job. 

To select suitable apprentice-applicants and place them 
under agreement and register them with the Council. 

To hear and adjust all differences which may arise re- 
specting the terms and conditions of these Standards of 
Apprenticeship. 
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To review the apprentices’ program in manipulative 
skill and technical knowledge and to cooperate with the 
Supervisor of Apprentices in carrying out his responsibili- 
ties to the Apprentice, the Contractors and the Committee. 

To cooperate with the Apprentice, the school authori- 
ties, the Contractor, and the Union in successful operation 
of these Standards of Apprenticeship. 

To certify to the Council, the names of apprentices who 
have satisfactorily completed their apprenticeship, request- 
ing the issuance of a Certificate of Completion of Appren- 
ticeship to the apprentice so designated. 

To formulate and carry out plans to create and maintain 
interest in the apprenticeship program. 


5. Creprr For Previous Experience 


With the consent of Council, an applicant for apprentice- 
ship may be allowed credit on the term of apprenticeship 
for that portion of his experience, both practical and re- 
lated trade studies, whether under the jurisdiction of the 
committee or elsewhere, which is equivalent to any he 
would receive under these Standards of Apprenticeship. 
Previous experience, with commensurate wages, will be 
granted only after the record of the Apprentice has been 
checked by the Supervisor of Apprentices and approved by 
the Committee. The Council shall be advised of the source 
and content of such experience. 


* e a ° es a 
7. Term or APPRENTICESHIP 


The term of apprenticeship shall be five (5) years of 
reasonably continuous employment, supplemented by a 
minimum of 144 hours of related instructions during each 
year of apprenticeship. The first three (3) months of 
the term of apprenticeship shall be considered a probation- 
ary period. During the probationary period either party 
to the apprenticeship agreement may cancel the apprentice- 
ship by notifying the other in writing. The Council shall 
be informed of all such cancellations. 
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8. RESPONSIBILITIES OF THE APPRENTICE 


Each apprentice is required to apply himself with dili- 
gence and care to the tasks assigned to him; to protect 
the property and interests of the Contractor in a proper 
manner; to respect and obey the rules of the Committee, 
the Contractor and the Union; and to conduct himself at 
all times in a creditable manner realizing that much time, 
money and effort are expended in affording him the oppor- 
tunity to become a skilled craftsman. 


9. Supervision oF APPRENTICES 


The Joint Committee shall designate a Supervisor of 
Apprentices, whose duties shall include: 

To keep adequate records of the progress of each ap- 
prentice (practical and related experience). 

To cooperate with the Apprentice’s immediate super- 
visor in insuring that the Apprentice obtains the experi- 
ence outlined in the Schedule of Major Work Experience 
contained in these Standards of Apprenticeship. 

To approve transfers of Apprentices between Contrac- 
tors and to make every reasonable effort to keep them. 

To report to the Committee at specified intervals re- 
garding the aptitude, skill, and progress of each Appren- 
tice. 

To see that the Apprentice is given instructions in safe 
working methods in each operation as it is encountered 
throughout the term of apprenticeship. 


10. Retarep Insrrucrion 


Apprentices shall attend classes of instruction related 
to the trade for a minimum of 144 hours per year during 
each year of apprenticeship. Where classes are not avail- 
able through the local school, other trade, industrial or 
correspondent courses of equivalent value may be sub- 
stituted. Time spent in related instruction is not to be 
considered hours of work, nor is the Contractor required 
to pay wages for time spent at related instruction. 
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11. Pertopic Review or PRocRess 

The progress of the Apprentice shall be subject to re- 
view by the Committee prior to the expiration of each 
wage period. Should such review reveal unsatisfactory 
progress on the part of the Apprentice, the Committee may 
take whatever disciplinary action it considers necessary, 
even to the extent of cancelling the Apprenticeship Agree- 
ment. 

12. Hours or Work 

-_ s ° ° 

13. Numser or APPRENTICES 
e ° * s * ° 

14. Quatirications oF APPRENTICES 


15. CERTIFICATE OF CoMPLETION oF APPRENTICESHIP 


Upon satisfactory completion of the apprenticeship, the 


Committee will recommend to the Council that a Certifi- 
cate of Completion of Apprenticeship be awarded to the 
Apprentice. 

16. INTERPRETATION 

o * + 

17. Moprrication 

These Standards of Apprenticeship may be modified by 
the Contractor and the Union. Any modifications or 
changes made in the Standards of Apprenticeship will be 
registered with the Council. 

18. ScnEpuLE or Mason Work ExPERIENCES 


& * ° s ° * * 


19. APPRENTICE WacGeEs 


APPROVED By: Hazleton APPROVED BY: Local No. 425, 
Association of Master Plumbers & Pipefitters 
Plumbers George Spearko, Secretary 

Norbert R. Corrigan, John E. McHugh 
Chairman 11/30/51 

Chris. Hendersheet 

11/30/51 


Tus Procram IncoRPORATES THE Basic STANDARDS OF THE 
FeperaL CoMMITTEE ON APPRENTICESHIP. 
Registerd with the 
PennsyLvania APPRENTICESHIP CouNcIL 
Harrisburg, Pa. 

Tos. Matton, Chairman 
Joun J. Burns, Secretary 
11/30/51 


EXHIBIT B 


[LerrerHeap oF UNITED ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND Pree Firrine In- 
pusrRry oF THE Unrrep States anp Canapa] 

Locat Union 425, Crry—Hazueton, Stare—Penna., 
Dare Jury 1, 1956 
FovancraL SrareMENT FOR THE YEAR JULY Ist, 1955 To 
Juty Isr, 1956 


Recerers: 
Year July 1, 1955 to J ay t 1, 1956: 
Initiation Posge oe uadils 
Union Dues —............--.------- 
Assessments 
Cashed Bonds -........ .00 
Other Income —....----_---..------ 02 $16,366.02 


ASSETS : 


Cash on Hand July 1, 1956... 
U.S. Bonds (Maturity Value)... 
Office Fixtures —.....------------------ 


Granp ToraL ........------------- 
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EXPENSES : 


Year July 1, 1955 to July 1, 1956: 
Business Agents Salary and Ex- 


ONSET ren ere 
Committee Meetings & Officers 
Sélary ee 
General Expense, Appeals, Head- 
uarters Expense, Office and Hall 
nt, Members Dues__________- ~— 
Per Capita Tax _____.. 
Unemp. Comp. and Withholding 
Taxes ee 
Donations and Insurance______....-_ 
Outing and Convention Expenses 
Bank Charges ———______. 
Death Benefits Paid. 
Good Will Tour. Perec 
Depreciation on Furnitare____ 14,644.44 


Caso ox Hanp Jory Isr, 1956—$2,144.57 


[LerrerHEap or Unrrep ASsociATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND Pree Frriixe In- 
pustry or THE Unrrep Srares anp Canapa] 

Loca Union 425, Crrr—Hazteron, State—Pa., 
Dare, Aveusr 15, 1957 
Fovancran STareMENT FOR THE YEAR JuLy 1, 1956 To 
June 30, 1957 


REceErIPts: 
Initiation Fees 
Union Dues ee 
Assessments -_.—_-.------___--___-—----- * ‘i 
Other Income —---------------------- . $15,938.95 


ASSETS : 
Cash on Hand__...------------------------ 
U. S. Bonds (Maturity Value)... 
Can-Do Development Bond a 
Office Fixtures —.-.-- 


Granp TorTaL 
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EXpenses: 


Business Agent’s Salary & Ex- 

penses bent $6,297.02 
Committee Meetings & Officers 

Salary; 1,749.35 
General Expense, Appeals, Head- 

uarters Expense, Office & Hall 

nt, Members Dues... 3,949.35 

Unemployment Compensation & 

Withholding Tax — ~~... 1,270.99 
Donations —---.---------——-—----------- 80.00 
Outing & Convention, Refreshments 1,772.00 
Bank Charges —.——-——-----—__------ 60 
Death Benefits Paid 400.00 
Can-Do Development Bond... oe . 
Per Capita Tax. 
Depreciation on Furniture._____ 


[LerrerHEaD or Unrrep ASSOCIATION OF JOURNEYMEN AND 
APPRENTICES OF THE PLUMBING AND Prez Frrtine In- 
DUSTRY OF THE Unrrep States AND Canapa] 

Locan Union 425, Crry—Hazieron, Srate—PEnna., 
Dare Sepr. 30, 1958 
FuvancraL SrarEMENT FoR THE YEAR JuLy 1, 1957 To 
JuNnE 30, 1958 


Recerrts: 
Initiation Fees ——...--.....-------- 
Union Dues 


Assessments -_....-------------—-----—--=--=------ 
Other Income —_..._----------------- $18,357.05 


ASSETS : 


Cash on Hand___.--___-_-.------ 

U. 8S. Bonds (Maturity Value). 

Can-Do Development Bond... ; 

Office Fixtures —.....----------------------- : 7,613.59 


Grant Tora -.........------------ $25,970.64 
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EXpEnses : 


Business Agent’s Salary & Ex- 

steak BR eS EST, 242,00 

Meetings & Officers 

Salary 1,764.00 

General Expense, Appeals, Head- 

marters Expense, Office & Hall 
ent, Members Dues... 


waa 4,934.04 
Unemployment Compensation & 


Withholding Tax _ 1,478.79 
Donations... -—-----—-------2-0ern one = 15.00 
Outing & Convention, Refreshments 1,467.30 
Death Benefits Paid _________ 200.00 
Per-Capita Tax 162.45 
Good Will Tour 292.80 
Depreciation on Furniture 32.50 $17,589.43 


EXHIBIT D 


Nationa, ConsTRUCTION 
AGREEMENT 


for the United States of America 
Tus AGREEMENT entered into this 

19__, by and between —— 

Name of Employer 
(hereinafter called the ‘“‘Employer’’) and the Unrrep 
Association OF JOURNEYMEN AND APPRENTICES OF THE Piz 
Frrrme Inpusrry or THE Untrep SraTes AnD CANADA 
(A.F.L.-C.LO., (hereinafter called the ‘‘Union’’). 


WItNESSETH : 


Wueseas, the Employer is engaged in the plumbing and 
pipe fitting industry throughout the United States, and is 
known as a ‘‘National Constructor’? in the industry and in 
the performance of such work requires the services of 
competent, skilled and qualified journeymen, and 

‘Wuereas, the Union is affiliated with the American Fed- 
eration of Labor-Congress of Industrial Organizations, 
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and has in its membership in Local Unions throughout the 
United States and Canada, competent, skilled and qualified 
journeymen and apprentices to perform all work coming 
within the trade and craft jurisdiction, and 

Waenreas, the Employer and the Union desire to mutu- 
ally establish and stabilize wages, hours and working con- 
ditions for journeymen and apprentices employed on a 
national basis with said Employer, and further, to en- 
courage closer cooperation and understanding between 
the Employer and the Union in the Plumbing and Pipe 
Fitting Industry to the end that a satisfactory, continnous 
and harmonious labor relationship will exist between the 
parties to this agreement. 

Now, Tuerzrore, the Undersigned Employer and Union 
in consideration of the mutual promises and covenants 
herein contained mutually agree as follows: 


Agticite I 
ReEcoenrrion 


The Employer recognizes the Union as the sole and 
exclusive bargaining representative for all journeymen 
and apprentices in the employ of the Employer with re- 
spect to wages, hours and other terms and conditions of 
employment, on any and all work described in Article II 
of this Agreement. 


Axgticie IT 
TrapE oR WorkK JURISDICTION 


This agreement covers the rates of pay, rules and work- 
ing conditions of all journeymen and apprentices engaged 
in the installation of all plumbing and/or pipe fitting 
systems and component parts thereof, including fabrica- 
tion, assembling, erection, installation, dismantling, re- 
pairing, reconditioning, adjusting, altering, servicing and 
handling, unloading, distributing, reloading, tying-on and 
hoisting of all piping materials, appurtenances and equip- 
ment, by any method, including all hangers and supports 
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of every description and all other work included in the 
trade jurisdictional claims of the United Association. 

In recognition of the above work jurisdictional claims, 
it is understood that the assignment of work and the 
settlement of jurisdictional disputes with other Building 
Trades organizations shall be adjusted in accordance with 
the procedure established by the National Joint Board 
or any successor agency of the Building Trades Depart- 
ment. 

There shall be no work stoppage because of jurisdic- 
tional disputes. 


Azricie III 
Score or AGREEMENT 


All wages and working conditions hereunder shall be 
effective on all plumbing and pipe fitting work performed 
by the Employer or by any person, firm or corporation 
owned or financially controlled by the Employer, in all 


places in the United States. 
Axztictz IV 


Union Securtry 


All journeymen and apprentices hereunder, members of 
the Union now in the employ of the Employer shall remain 
members in good standing in the Union during the term of 
this Agreement. All journeymen and apprentices covered 
by this Agreement, hereinafter employed by the Employer, 
shall become members of the Union on the earliest date 
provided by applicable Federal Law after their employ- 
ment, or the date of the contract, whichever is later and 
shall remain members of the Union in good standing 
during the term of this contract. (This clause shall be 
effective only in those states permitting union security.) 

In interpretng good standing, an Employer shall not 
discharge any Employee for non-membership in the Union. 
(a) If he has reasonable grounds for believing that such 
membership was not available to the Employee on the 
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same terms and conditions generally applicable to other 
members, or (b) that the Employer has reasonable 
grounds for believing that membership was denied or 
terminated for reasons other than the failure of the Em- 
ployee to tender the periodic dues and initiation fee 
uniformly required as a condition of acquiring or retain- 
ing membership. 

Either party to this agreement shall have the right to 
re-open negotiations pertaining to union security when 
the Federal Laws applicable thereto have been changed 
by giving the other party 30 days’ written notice. 


ARTICLE V 
Hime or Men 


In hiring men, the Employer shall be the sole judge of 
the number of men required. The initial request for the 
furnishing of journeymen shall be made to the Local 
Union within whose jurisdiction the work is being per- 
formed. The Local Union shall refer applicants for em- 
ployment according to the following minimum standards: 


1. The selection of applicants for referral to jobs shall 
be on a non-discriminatory basis and shall not be based on 
or in any way affected by union membership, by-laws, 
rules, regulations, constitutional provisions, or any other 
aspect or obligation of union membership, policy or re- 
quirement. 


2. The contractor shall retain the right to reject any 
applicant referred by the union. 


3. The Union shall post in places where notices to 
employees and applicants for employmeint are customarily 
posted, all provisions relating to the function of its hiring 
arrangements, including the provisions herein set forth. 
The Employer shall similarly post in places where notices 
to employees and applicants for employment are custo- 
marily posted, all provisions relating to the function and 
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operation of the hiring arrangement including these pro- 
visions. 

In addition to the foregoing minimum standards the Local 
Union agrees to refer all applicants for employment ac- 
cording to the standards or criteria uniformly applied to 
all applicants in the Local Agreement. The contractor and 
the union agree to be bound by all decisions of the Ex- 
amining or Appeal Board established under the hiring 
procedure of the Local Agreement. 

The contractor agrees to be bound by the hiring pro- 
cedure in the Local Agreement, not inconsistent with the 
terms of this agreement, provided that any hiring provi- 
sions or practices prevailing on a non-exclusive basis in 
the local agreement shall apply even though inconsistent 
herewith, and provided further that such non-exclusive 
hiring provisions or practices in the local agreement shall 
not be a violation of either state or federal law. 

All questions as to the territorial jurisdiction of a 
Local Union or on “‘open territory’ shall be decided by 
the United Association. 

The Union agrees to furnish at all times to the em- 
ployers duly qualified journeymen and apprentices in 
sufficient number as may be necessary to properly execute 
work contracted for by the Employer, in the manner and 
under the conditions specified in this agreement. 

In the event the Local Union is unable to supply suffi- 
cient qualified and competent journeymen, the Employer 
may request the United Association to furnish such addi- 
tional employees as it requires, and the United Association 
agrees to notify its Local Unions of the availability of 
work and request the Local Unions to refer journeymen to 
the Employer according to the minimum standards set 
forth in Paragraph 13 hereof. 

If upon request the Local Union or the United Associa- 
tion is unable to supply journeymen with special skills, the 
Employer may secure journeymen from out of town labor 


market areas. Journeymen with special skills shall per- 
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form any work coming within the coverage of this agree- 
ment. 

In the event of any conflict between the standards and 
provisions of the Local Agreement and this agreement, 
the provisions and standards set forth in this agreement 
will prevail. 

Aztictz VI 
Mixmcom Waces anp Loca, AGREEMENT ConDITIONS 


JovrnermMen. The minimum scale of wage in the United 
States shall be $2.90 per hour for journeymen and $3.15 
per hour for foremen, except where the Employer has a 
contract for work in a territory where a Local Union of 
the United Association has negotiated an established wage 
rate higher than the minimum, the higher wage rate shall 
be paid. 

The Employer agrees that wherever the Local Union’s 
collective bargaining agreement provides for a higher 
straight time hourly rate or a higher overtime rate, or 
lower hourly workday or workweek, or for paid holidays 
or vacations, or premium pay for work on a National or 
State Holiday, the Local Agreement shall prevail. 

All other provisions of a Local Agreement dealing with 
the terms and conditions of employment shall be subordi- 
nate to this contract. 

Any provision of a Local Collective Bargaining Agree- 
ment contrary to, or in conflict with, this contract, or con- 
trary to the intent and meaning of this contract, shall be 
a violation of this agreement. 

The Employer shall make payments only into the follow- 
ing four fringe benefit funds legally negotiated and estab- 
lished by a Local Collective Bargaining Agréement: 


1. Health and Welfare Fund 

2. Pension Fund 

3. Vacation Fund 

4. Apprenticeship or Journeyman Training Funds, 
where the Employer participates in, or becomes a party 
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to, the negotiations and becomes a party to the Local 
Union Agreement. 

Where the Local Union Agreement provides for the 
payment of fringe benefits in a lump sum payment, the 
Employer shall not be compelled to pay the lamp sum 
payment, but shall only pay pro rata the hourly rate 
agreed upon in the Local Agreement to be paid to: 


1. Health and Welfare Fund 

2. Pension Fund 

3. Vacation Fund 

4. Apprenticeship or Journeyman Training Funds, 
where the Employer participates in, or becomes a party to, 
the negotiations and becomes a party to the Local Union 
Agreement. 

‘Apprentices. The Apprentice wage rates shall be the 
wage provided in the local agreement in the territory of 
the Local Union having jurisdiction. 

The responsibility for selecting and employing the re- 


quired number of apprentices and the administration of 
the local apprentice system shall be governed by the terms 
and procedure provided in the local agreement of the 
Local Union having territorial jurisdiction where the job 
is performed. 


Agticte VIL 
EpvucarionaL Trust Funp 


The Employer and the Union do hereby agree to set up 
and establish an Educational Trust Fund for the training 
of apprentices and journeymen. Except where the Em- 
ployer pays into a Local fund, as provided for in Para- 
graph 24 of this article, the Employer agrees to pay and 
contribute to such Educational Trust Fund the sum of Two 
and One-Half Cents (2%¢) per hour for each hour of 
work performed on and after date of signing for all 
journeymen and their apprentices in the employ of the 
Employer. Payment of said Two and One-Half Cents 
(2%¢) per hour to the Educational Trust Fund shall be 
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in accordance with the terms of the Trust Indenture 
Agreement referred to below. 

The Educational Trust Fund shall be controlled and 
administered by a Board of Trustees composed of an 
equal number of Employer and Union representatives. 
The Employer and the Union will execute a Trust Inden- 
ture Agreement carrying out the purposes of this Agree- 
ment. 

Where a National signed Contractor is a member of the 
Local Contractors Association, and participates in the 
negotiations for a local agreement that provides for ap- 
prentice and journeyman educational contributions equal 
to, or exceeding that, required by the National Construc- 
tion Agreement, only in this case will the National signed 
Contractor pay into the respective local apprentice and 
journeyman educational training fund, and will not be 
subject to any payment into the National Educational 
Trust Fund, providing the Local Fund payments are equal 
to or more than the payments set out in Paragraph 28 of 
this agreement. 

In case the payments to the Local Apprentice and 
Journeyman Educational Training Fund are less than the 
amount set out in Paragraph 28 of this agreement the 
difference will then be paid (by the contractor signatory 
to the National Construction Agreement and a respective 
local agreement) into the National Educational Trust 
Fund. 


Axgricte X 
TraveL Time & TRANSPORTATION EXPENSE 


TRAVEL AT THE DIRECTION OF THE EMPLOYER FROM ONE 
Loca, Union’s Jurispiction To ANOTHER, When an em- 
ployee is directed by the Employer to travel to a job away 
from his home to an out-of-town job, or from one out-of- 
town job to another and such move requires the individual 
to change his residence, the Employer shall pay transpor- 
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tation expense, such as railroad fare, plus pullman fare if 
travel by night is required, meals and subsistence and 
travel time based on the straight time hourly rate at the 
location of the new job not to exceed (8) hours in any one 
calendar day. 

It is agreed that the intent of this paragraph is to 
express the obligation of the Employer to transport the 
man to jobs outside of the jurisdiction of the Local Union 
in which he has been working when he is directed by the 
Employer to so move. It does not apply to men who travel 
to any job on their own volition without the Employer’s 
order or direction nor to men supplied to the Employer 
under the provisions of Article V, unless special pro- 
visions are made for extraordinary situations. 

Dany Trave. The payment of travel or subsistence 
expense on any job performed under the terms of this 
agreement shall be first established and approved by the 
United Association. 

Agricte XI 
Pay Day 


Pay day shall be once each week, or as provided for in 
Local Agreements. Employees are to be paid before the 
end of their regular shift. When employees are laid off or 
discharged, they shall be paid wages due to them at the 
time of lay-off or discharge. 


Axgticts XII 


Union REprEsENTATION AnD ACCESS To JoBS 


Authorized representatives of the Unions shall have 
access to jobs where employees covered by this Agreement 
are employed, providing they do not unnecessarily inter- 
fere with the employees or cause them to neglect their 
work, and further provided such Union representative 
complies with customer rules. 

A steward shall be a working journeyman appointed by 
the Business Manager or Business Agent of the Local 
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Union who shall, in addition to his work as a journeyman, 
be permitted to perform during working hours such of his 
union duties as cannot be performed at other times, (it 
being understood and agreed that the steward’s duties 
shall not include any matters relating to referral, hiring 
and termination.) The Union agrees that such duties shall 
be performed as expeditiously as possible and the Em- 
ployer agrees to allow the Steward a reasonable amount 
of time for the performance of such duties. 


oe * s * ° 2 ° e * * 
AgricLe XV 


SUBCONTRACTORS 


The Employer agrees not to sublet or contract out any 
work covered herein unless the contractor to whom the 
work is sublet is in agreement either with the Union or 
any of its Local Unions. 


Axgticte XVI 
FasricaTion 


The parties agree that this article is a material and sub- 
stantial part of this agreement, establishing terms of em- 
ployment. 

Piping 2 inches in diameter and under shall be fabri- 
cated on the job site; piping over 2 inches in diameter at 
the option o fthe Employer may be fabricated on the job 
site or in a shop. Unless a part of a dimentioned welded 
pipe formation, the butt welding of all mill run lengths, 
regardless of size, shall be done on the job site. 

All piping for comfort heating and air conditioning will 
be fabricated at the job site. This includes boiler plants 
used only for generating steam for comfort heating 
systems. 

Piping requiring heat or other special treatment or the 
use of special tools and equipment may be fabricated on 
the job site or in the shop. 
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All bends over 2 inches in diameter may be fabricated 
on the job site or in a shop. 

Where the word ‘‘shop”’ is used in this section it shall 
be defined as a pipe fabricating shop under agreement 
with the United Association or one of its Local Unions. 

The United Association and its affiliated Local Unions 
reserve the right to refuse to handle, erect or install fabri- 
cated piping, as above set forth, sent to the job that has 
not been fabricated by Building Trades Journeymen and 
Apprentices employed by an employer under an agreement 
with the United Association or its affiliated local unions 
and receiving the prevailing building-construction wage 
rate in effect wherever the pipe fabricating shop may be 
located. 


Agticte XVII 
Grievance ProcepvkE aND CaNCELLATION 


There shall be established a National Arbitration Board 
consisting of three representatives appointed by the 
United Association, and three representatives appointed 
by the National Constructors Association. Either party 
shall have the right to appoint alternates for its repre- 
sentatives.. Within 30 days after the signing and execution 
of this agreement the National Constructors Association 
and the United Association shall notify each organization 
of their respective appointments to the Arbitration Board. 
The Board shall elect a chairman and a secretary from its 
members and shall appoint a neutral person who shall not 
be a member of the Board and who shall serve as per- 
manent impartial arbitrator during the life of this Agree- 
ment or until his successor is named by the Board. 

This National Arbitration Board shall stand during the 
life of this Agreement. All disputes and controversies as 
to the meaning or interpretation of any provision of this 
agreement shall be treated as a grievance and disposed of 
in accordance with the following steps: 
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1. Any such grievance shall be first adjusted between 
representatives of the local union and the contractor and, 
if not settled —— 


2. Between the International representative of the 
United Association and the contractor or contractors in- 
volved, and if not settled —— 


3. Then the grievance shall be submitted for arbitration 
in the following manner: A request for arbitration shall 
be in writing and shall be filed with the member of the 
arbitration board designated as Chairman. A copy of such 
written request shall be properly served by the Board on 
both parties to this agreement, together with the con- 
tractor or contractors involved. Such request for arbitra- 
tion shall contain a statement of the grievance or matter 
to be arbitrated, and the Board shall set the matter for 
arbitration hearing in Washington, D. C., or such other 
place as the Board may determine, not later than seven 
days after request for arbitration has been filed with it. 
Notice of time and date of such hearing shall be given to 
the Union and to the contractor or contractors involved to 
appear and be heard. 


Axrticte XVIII 
Duration anp TERMINATION 


This Agreement as amended shall be in full force and 
effect from date of execution to June 30, 1959, and from 
year to year thereafter, unless notice of termination or 
modification is given in writing by either party to the 
other party, sixty (60) days prior to each anniversary date 
of June 30. 
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Signed and subscribed to this _— day of ________, 
19_. 


Name and address of all Name of Company 


subsidiaries or branches_——— — ————— 
which are covered by this Street Address Phone 
agreement with the parent ————— 
company : City Zone State 
By 
Title 
Unrrsp ASSOCIATION OF 
JounnEYMEN AND APPREN- 
TICES OF THE PLUMBING AND 
Preerrrrmne [xpustRy OF THE 
Unrrep Srares anp Canapa. 
By: 
General President 
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General Counsel's Exhibit 1-A 


Form NLRB—508 Form Approved 
(7-52) Budget Bureau No. 64-R003.5 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


CHARGE AGAINST LABOR ORGANIZATION OR ITS 
AGENTS 


Do Nor Wrarre rox Tus Space 
Case No. 4-CB-384 
Date Filed 6-11-57 
Compliance Status Checked by: 


Where a charge is filed by a labor organization, or an 
individual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the charging 
party and any national or international labor organization 
of which it is an affiliate or constituent unit have complied 
with Section 9 (f), (g), and (h) of the National Labor Re- 
lations Act. 

Insreuctions: File an original and 3 copies of this 
charge, and an additional copy for each organization, each 
local and each individual named in item 1 with the NLRB 
regional director for the region in which the alleged unfair 
labor practice occurred or is occurring. 


1. Lasor Oncanization o& Its Acenrs Acarnst WuHicH 
Cuazce Is Brovcut. 

Name—Local 425, United Association of Journeymen and 
Apprentices of the Plumbing and Pipefitting Industry, 
AFL-CIO. 

Appress—Hazleton, Pennsylvania. 

The above-named organization(s) or its agents has 
(have) engaged in and is (are) engaging in unfair labor 
practices within the meaning of Section (8b) Subsection(s) 
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8(b)(1)(A) and (2) of the National Labor Relations Act, 

(List subsections) 
and these unfair labor practices are unfair labor practices 
affecting commerce within the meaning of the Act. 

2. Basis of the charge (Be specific as to facts, names, ad- 
dresses, plants involved, dates, places, etc.) 

On or about May 13, 1957, it, a labor organization, by 
its officers, agents and representatives, caused Lummus 
Corporation to refuse to hire Joseph Scalise, a pipefitter, 
because he was not a member in good standing of said 
labor organization. 

By the acts set forth in the paragraph above, and by 
other acts and conduct, it by its officers, agents and rep- 
resentatives, has restrained and coerced and is restrain- 
ing and coercing the rights of the above-named employee 
and other employees in the rights guaranteed in Section 7 
of the Act. 

3. Name or Emprover—Lummus Corporation. 

4, Location or Piant Invotvep (Street, City, and State) 
—Box 94, Hazelton, Pa. 

5. Tyee or EsrasuisHMenr (Factory, mine, wholesaler, 
ete.) —Construction. 

6. Ipewrtry Prrvcrpat Propuct or SERVICE. 

7. No. or Workers EMPLOYED. 

8. Futy Name or Party Fuine Cuarce—Joseph Scalise. 

9. Appress or Parry Furxe Cuance (Street, City, and 
State) —226 W. Broad St., Gibbstown, N. J. 

10. Tex. No.—HAzex 3-1105. 

11. Decuaration—I declare that I have read the above 
charge and that the statements therein are true to the best 
of my knowledge and belief. 

By Josera A. Scanisz 
(Signature of representative or 
person making charge) 
June 10, 1957. ail ja melanotan 
(Date) (Title or office, if any) 
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General Counsel's Exhibit 1-C 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FOURTH REGION 


Case No. 4-CA-1578 
In the Matter of 
Lummvus CoRPoRATION 
and 
JoserH A. ScaLiseE 
and 


Unrrep ASSOCIATION OF JOURNEYMEN AND APPRENTICES OF 
THE PLUMBING AND Prrerirrine Inpustry, AFL-CIO 
Party to an Agreement 


Case No. 4-CB-384 


Locat 425, Unrrep Association OF JOURNEYMEN AND Ap- 
PRENTICES OF THE PLUMBING AND Prreritrine Inpvustry, 


AFL-CIO 


and 
JosepH A. Sca.isE 
and 


Haziteron Association or PLumBine Contractors, Inc. 
Party to an Agreement 


Complaint 

It having been charged by Joseph A. Scalise, an indi- 
vidual, that the Lummus Corporation, herein called Re- 
spondent Employer, and Local 425, United Association of 
Journeymen and Apprentices of the Plumbing and Pipe- 
fitting Industry, AFL-CIO, herein called Respondent Local, 
have been engaging in and are engaging in unfair labor 
practices affecting commerce, as set forth and defined in 
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the National Labor Relations Act, as amended, 61 Stat. 136, 
hereinafter called the Act, the General Counsel of the Na- 
tional Labor Relations Board, herein called the Board, on 
behalf of the Board, by the undersigned Acting Regional 
Director for the Fourth Region, issues this Complaint and 
Notice of Hearing pursuant to Section 10(b) of the Act 
and Section 102.15 of the Board’s Rules and Regulations, 
Series 7. 


1. A copy of the charge against Respondent Employer 
was served upon Respondent Employer by registered mail 
(No. 778041) on June 11, 1957. A copy of the Charge 
against Respondent Union was served upon Respondent 
Local by registered mail (No. 778042) on June 11, 1957. 


2. Respondent Employer, a corporation duly organized 
under the laws of Delaware, having its principal office and 
place of business in New York, N. Y., is engaged in indus- 
trial construction and engineering. Annually Respondent 
Employer performs construction and engineering services 


in States other than the State of New York, amounting in 
value to more than $100,000. 


3. Respondent Employer is, and has at all times material 
herein been, engaged in commerce within the meaning of 
Section 2, Subsections (6) and (7) of the Act. 


4. Respondent Local is a labor organization within the 
meaning of Section 2, Subsection (5) of the Act. 


5. Respondent Employer, through its agent National Con- 
structors Association, has at all times since December 12, 
1956, maintained and given effect to an agreement with 
United Association of Journeymen and Apprentices of the 
Plumbing and Pipefitting Industry, AFL-CIO, which pro- 
vides for preference in employment to those plumbers and 
pipefitters in the territorial jurisdiction of each local union 
of the United Association of Journeymen and Apprentices 
of the Plumbing and Pipefitting Industry, AFL-CIO, in- 
cluding Respondent Local, who obtain referral or clear- 
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ance from said respective local union, not in conformity 
with the requirements of Section 8(a) (3) of the Act. 


6. Respondent Local has at all times since December 12, 
1956, maintained and given effect to an agreement with 
the Hazleton Association of Plumbing Contractors, Inc., 
herein called the Hazleton Association, which provides for 
preference in employment to those plumbers and pipe- 
fitters who obtain referral or clearance from Respondent 
Local, not in conformity with the requirements of Section 
8(a) (3) of the Act. 


7. Respondent Local has at all times since December 12, 
1956, pursuant to said agreement, maintained and given 
effect to a practice which limits employment with said 
Hazleton Association to those plumbers and pipefitters who 
are members in good standing of Respondent Local. 


8. Respondent Local has, since December 12, 1956, main- 
tained and given effect to a provision in the agreement set 


forth in paragraph 6, above, requiring foremen to become 
and remain members of Respondent Local where their 
obligation as union members prohibits their employment of, 
or working with, non-members. 


9. Respondent Local has, since December 12, 1956, main- 
tained and given effect to a provision in the agreement set 
forth in paragraph 6, above, for the payment of travel ex- 
penses for employees who are members of Respondent 
Local only. 


10. Respondent Employer did, in or about March 1957, 
adopt and agree to abide by the agreement containing the 
provisions set forth in paragraphs 6, 8 and 9, above, and 
thereafter did abide by, maintain and give effect to said 
agreement. 

11. Respondent Local did, in or about March 1957, adopt 
and agree to abide by the agreement set forth in paragraph 
5, above, and thereafter did abide by, maintain, and give 
effect to said agreement. 
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12. Respondent Employer has, pursuant to the agree- 
ments and practices set forth above, required its plumbers 
and pipefitters to pay dues and other sums to Respondent 
Local and other locals of the United Association of Jour- 
neymen and Apprentices of the Plumbing and Pipefitting 
Industry, AFL-CIO. 


13. Respondent Local has, pursuant to the agreements 
and practices set forth above, required employees of Re- 
spondent Employer and the Hazleton Association to pay 
dues and other sums to Respondent Local. 


14. On or about May 13, 1957, Respondent Local, through 
its agent, George Spearko, refused to refer or clear Joseph 
A. Scalise for employment with Respondent Employer and 
other employer-members of the Hazleton Association for 
the reason that he had not paid a fine levied upon him by 
Respondent Local and was, therefore, not a member in 
good standing in Respondent Local. 


15. On or about May 12, 1957, Respondent Employer, 
in accordance with its agreements and practices with Re- 
spondent Local, set forth above, failed and refused to hire 
Joseph A. Scalise as a result of his failure to obtain a 
referral or clearance from Respondent Local. 


16. Respondent Employer, by the acts described in para- 
graphs 5, 10 and 15, above, and by each of said acts, did 
interfere with, restrain and coerce, and is interfering with, 
restraining and coercing employees in the exercise of rights 
guaranteed in Section 7, of the Act, and thereby did engage 
in and is engaging in unfair labor practices within the 
meaning of Section 8, Subsection (a)(1) of the Act. 

17. Respondent Employer, by the acts described in para- 
graphs 5, 10 and 15, above, and by each of said acts, did 
discriminate and is discriminating in regard to hire or 
tenure or terms or conditions of employment to encourage 
membership in a labor organization and thereby did engage 
in and is engaging in unfair labor practices within the 
meaning of Section 8, Subsection (a) (3) of the Act. 
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18. Respondent Local, by the acts described in para- 
graphs 6, 7, 8, 9, 11 and 14, above, and by each of said 
acts, did restrain and coerce and is restraining and coerc- 
ing employees in the exercise of rights guaranteed in Sec- 
tion 7 of the Act and thereby did engage in and is engag- 
ing in unfair labor practices within the meaning of Section 
8, Subsection (b)(1)(A) of the Act. 


19. Respondent Local, by the acts described in para- 
graphs 6, 7, 8, 9, 11 and 14, above, and by each of said 
acts, did cause Respondent Employer and the Hazleton 
Association to discriminate against employees in violation 
of Section 8, subsection (a)(3) of the Act and thereby 
did engage in and is engaging in unfair labor practices 
within the meaning of Section 8, subsection (b)(2) of the 
Act. 


20. The acts of the Respondents, as set forth in para- 
graphs 5, 6, 7, 8, 9, 10, 11, 14 and 15, above, occurring in 
connection with the operations of Respondent Employer 


described in paragraph 2, above, have a close, intimate, 
and substantial relation to trade, traffic, and commerce 
among the several States and tend to lead to labor disputes 
burdening and obstructing commerce and the free flow of 
commerce. 


21. The acts of Respondent Employer described above 
constitute unfair labor practices affecting commerce within 
the meaning of Section 8, Subsections (a)(1) and (a) (3), 
and Section 2, Subsections 6) and (7) of the Act. 

22. The acts of Respondent Union described above con- 
stitute unfair labor practices affecting commerce within 
the meaning of Section 8, Subsections (b)(1)(A) and b(2) 
and Section 2, Subsections 6 and 7 of the Act. 
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General Counsel's Exhibit 2 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FOUEBTH EEGION 


Case No. 4-CB-384 


Locat 425, Usrrep Association oF JOUBNEYMEN AND Ap- 
PRENTICES OF THE PLumsrnc anD Pree Firrtixe Lxpustey 
or Tae Unrrep Srares anp Canapa, AFL-CIO 

Respondent 
and 


Josern A. Scauise, an individual 
and 


Hazteron Association oF PLumprxe Coxteacrors, Inc. 
Party to the Contract 


SrrevLaTion 


It is hereby stipulated and agreed by and between Local 
425, United Association of Journeymen and Apprentices 
of the Plumbing and Pipe Fitting Industry of the United 
States and Canada, AFL-CIO, herein called Respondent 
Local; Joseph A. Scalise, the Charging Party herein; 
Hazleton Association of Plumbing Contractors, Inc., herein 
called the Association; and Stanley J. Brockman, Counsel 
for the General Counsel of the National Labor Relations 
Board, that: 

1. The Charge, Complaint, Answer of Respondent Local, 
Order Severing Case, and this Stipulation, along with oral 
testimony in respect to the remedy to be applied in this 
case, constitute the entire record in this case. 

2. Stipulation of Facts. 

L 

a. On June 11, 1957, Joseph A. Scalise, an individual, 

charged that the Lummus Company, herein called Lummus 
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and Respondent Local, had engaged and were engaging 
in unfair labor practices affecting commerce. 


b. A copy of the charge against Respondent Local was 
served by Registered Mail (778042) dated June 11, 1957, 
receipt of which is hereby acknowledged by Respondent 
Local. On October 8, 1958, the Acting Regional Director 
for the Fourth Region of the National Labor Relations 
Board issued an Order consolidating cases and a Com- 
plaint and Notice of Hearing. Subsequently, on April 
13th, 1959, the Regional Director issued an Order Severing 
Cases referred to above. 


c. Respondent Local with territorial jurisdiction in and 
near Hazleton, Pennsylvania, is a labor organization with- 
in the meaning of Section 2 (5) of the Act. 


d. The Lummus Company, a corporation duly organized 
under the laws of the State of Delaware, having its prin- 
cipal office and place of business in New York City, New 
York, is engaged in industrial construction and engineer- 
ing. Lummus performs construction and engineering serv- 
ices in states other than New York amounting in value to 
more than $100,000 annually. At all times material herein, 
Lummus was engaged in commerce within the meaning of 
Section 2 (6) and (7) of the Act. 


e. During the period March to September 1957, Lummus 
was engaged in construction work in or near Hazleton, 
Pennsylvania. 


f. Lummns, through its agent National Constructors As- 
sociation, had during the period alleged in the Complaint, 
maintained and given affect to an agreement with the 
United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States 
and Canada, AFL-CIO. The contracts involving the issues 
herein shall be exhibited. 


g. On or about May 12, 1957, the Charging Party re- 
quested George Spearko, Business Manager of Respondent 
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Local, for a job referral. Spearko refused the request be- 
cause the Charging Party was not a member in good stand- 
ing in the union for reasons other than non-payment of 
dues. 


h. On or about May 12, 1957, all the members of Re- 
spondent Local were working either on jobs within their 
trade and territorial jurisdiction or within the territorial 
jurisdiction of other Locals of the United Association. 


i. On or about May 13, 1957, the Charging Party ap- 
plied for work at the Lummus Company and was refused. 
Scalise was told that he would need a job referral from 
Spearko. 


j. On or about May 13, 1957, Scalise again requested 
a job referral from George Spearko. Spearko refused. 


k. On or about April 3, 1958, Scalise heard that Michael 
D. Potence, (herein called Potence) a plumbing contractor 
and president of the Hazleton Association of Plumbing 
Contractors, Inc., had jobs available for plumbers. Scalise 
thereupon made application for work. Scalise informed 
Potence that George Spearko as agent for Respondent 
Local wrote a letter to him stating that Respondent Local 
had no objection to Scalise’s employment by Lummus or 
any other contractor. 

Potence agreed to hire Scalise if it was all right with 
Spearko. Potence then asked Spearko if it was permissible 
to hire Scalise. Spearko replied, ‘‘Don’t put me on the 
spot!?? Potence then queried Spearko about his letter to 
Scalise. Spearko again replied, ‘‘Don’t put me on the 
spot!’’ Potence then asked Spearko for one plumber from 
Respondent Local. Scalise was neither referred to the 
job nor employed by Potence. 


1. Respondent Local has reimbursed Scalise for his loss 
of earnings for the alleged discrimination arising out of 
his application for employment with Lummus and Potence. 
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No further remedy with respect to back pay is sought by 
General Counsel for Scalise. 


I. 


a. The Respondent Local entered into agreements with 
the Hazleton Association. Said agreements will be submit- 
ted as part of the Stipulation in form of an exhibit. 


b. The Lummus Company, pursuant to its National 
Agreement, abided by, maintained and gave affect to the 
hiring procedures of the Hazleton Agreements except 
where inconsistent with the National Agreement. 


c. Potence is a member of the Hazleton Association and 
was bound by all the terms and conditions of the Hazleton 
Agreement. 


d. Respondent Local’s By-Laws provide in Section 3: 


“The Business Agent and/or Business Manager 
meets in daily contact with the public and with em- 
ployer, becoming the Trustee of welfare of the mem- 
bers of the Local Union. It is his solemn duty and 
obligation to vigilantly protect the trade jurisdiction 
of the United Association in the Plumbing and Pipe 
Fitting Industry of his locality, also to compel em- 
ployers to observe and respect collective bargaining 
agreements adjusting all grievances between members 
of his Local Union and their employers with justice 
and fairness, as well as fostering and promoting em- 
ployment for the members of the Local Union.’’ 


e. Employees of Lummus and the Hazleton Association 
members in the plumbing and pipe fitting industry, paid 
dues and initiation fees to Respondent Local during the 
times alleged herein in the Complaint. 


Ii. 


This Stipulation of Facts is made without prejudice to 
any objection that any party may have as to the materiality 
of any facts stated herein. 
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The Respondent was during the periods alleged in the 
Complaint and is at the present time the majority collec- 
tive bargaining representative of the employees on the 
Lummus job together with all employees employed on jobs 
of the Hazleton Master Plumbers’ Association. 

In the event the terms of this Stipulation are not ac- 
ceptable or approved by the Board, then the Stipulation 
in its entirety shall be vacated and the entire case shall be 
set for hearing. Any concession or admission made by 
either party herein in this Stipulation shall not be used 
as evidence in such hearing either directly or indirectly. 


General Counsel's Exhibit 3 
NATIONAL CONSTRUCTION AGREEMENT 


Ta1s AGREEMENT entered into this 1st day of March, 
1956, by and between the Nariona ConsTEucToRS Assocra- 
Trox on behalf of its members who are hereinafter called 
the ‘‘Employer’’, and the Unrrep AssociaTIon OF JOUBNEY- 
MEN AND APPRENTICES OF THE PLUMBING AND Prez Firrrine 
Inpusrry oF THE Unrrep Srates axp Canapa (A. F. L.- 
C. I. 0.) (hereinafter called the ‘‘Union’’). 


° e ° s ° * * e * . 
‘WYIrnESSETH : 


Wuerzas, the Employer is engaged in the plumbing and 
pipe fitting industry throughout the United States, and is 
known as a “‘National Constructor’’ in the industry and 
in the performance of such work requires the services of 
competent, skilled and qualified journeymen, and 

Wuereas, the Union is affiliated with the American Fede- 
ration of Labor—Congress of Industrial Organizations and 
has in its membership in Local Unions throughout the 
United States and Canada, competent, skilled and qualified 
journeymen and apprentices to perform all work coming 
within the trade and craft jurisdiction, and 
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Wauenzas, the Employer and the Union desire to mutually 
establish and stabilize wages, hours and working condi- 
tions for journeymen and apprentices employed on a na- 
tional basis with said Employer, and further, to encourage 
closer cooperation and understanding between the Em- 
ployer and the Union in the plumbing and pipe fitting in- 
dustry to the end that a satisfactory, continuous and 
harmonious labor relationship will exist between the par- 
ties to this agreement. 

Now, THenerore, the Undersigned Employer and Union 
in consideration of the mutual promises and covenants 
herein contained mutually agree as follows: 


Parties TO THE AGREEMENT 


The Narionan Consrezucrors Association, a voluntary 
unincorporated association, under authority from its mem- 
bers, pursuant to its constitution and by-laws, has nego- 
tiated and executed this Agreement for and on behalf of 
all its Employer members, each of whom is the ‘‘Em- 
ployer’’ party to this contract. A list of the names of those 
Employer members authorizing the Association to nego- 
tiate and execute this Agreement and on whose behalf it is 
negotiated and executed, is attached hereto and made a 
part hereof. 

Tt is further understood and agreed that any Employer 
bound by the terms of this Agreement by virtue of the au- 
thority described in Paragraph 5b hereof, agrees that if 
the Employer withdraws his membership from the Associa- 
tion, the Employer shall be bound by all terms and condi- 
tions of this Agreement, for the balance of the term of this 
Agreement. The National Constructors Association agrees 
to immediately notify the Union when any Employer mem- 
ber withdraws from the Association and to further notify 
the Union of any new member joining the Association. 

Any Employer hereafter joining the National Construc- 
tors Association, and who is qualified for a National Agree- 
ment with the United Association, shall become a party to 
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this Agreement as an ‘‘Employer’’ by signing a copy of 
such agreement and forwarding it to the Union. Such 
agreement shall not become effective until signed by the 
Union. 

Each present Employer on whose behalf this Agreement 
has been negotiated and executed, and each future member 
who becomes a party by signing the Agreement, shall alone 
be liable and responsible for his own individual acts and 
conduct and for any breach or alleged breach of this Agree- 
ment may be sued only individually by the Union for such 
breach. Any alleged breach of this Agreement by an Em- 
ployer or any dispute between the Union and an Employer 
respecting compliance with the terms of this Agreement 
shall not affect the right, liabilities, obligations and duties 
between the Union and each other Employer party to this 


Agreement. 
Axticte I 


RecoGnirion 


The Employer recognizes the Union as the sole and ex- 
clusive bargaining representative for all journeymen and 
apprentices in the employ of the Employer with respect 
to wages, hours and other terms and conditions of employ- 
ment, on any and all work described in Article II of this 
Agreement. 

Azricte II 


Trape oR Work JURISDICTION 


This Agreement covers the rates of pay, rules and work- 
ing conditions of all journeymen and apprentices engaged 
in the installation of all plumbing and/or pipe fitting sys- 
tems and component parts thereof, including fabrication, 
assembling, erection, installation, dismantling, repairing, 
reconditioning, adjusting, altering, servicing and handling, 
unloading, distributing, reloading, tying-on and hoisting 
of all piping materials, appurtenances and equipment, by 
any method, including all hangers and supports of every 
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description and all other work included in the trade juris- 
dictional claims of the United Association. 

In recognition of the above work jurisdictional claims, 
it is understood that the assignment of work and the settle- 
ment of jurisdictional disputes with other Building Trades 
organizations shall be adjusted in accordance with the 
procedure established by the National Joint Board or any 
suecessor agency of the Building Trades Department. 

There shall be no work stoppage because of jurisdictional 
disputes. 

Azticte TT 


Score or AGREEMENT 


All wages and working conditions hereunder shall be ef- 
fective on all plumbing and pipe fitting work performed 
by the Employer or by any person, firm or corporation 
owned or financially controlled by the Employer, in all 
places in the United States and in Canada and subject to 


the provisions covering Canada. 
Azticte IV 


Union Securrry 


All journeymen and apprentices hereunder, members of 
the Union now in the employ of the Employer shall remain 
members in good standing in the Union during the term 
of this Agreement. All journeymen and apprentices 
covered by this Agreement, hereinafter employed by the 
Employer, shall become members of the Union on the 
earliest date provided by applicable Federal Law after 
their employment, or the date of the contract, whichever 
is later and shall remain members of the Union in good 
standing during the term of this contract. (This clause 
shall be effective in those States only permitting union se- 
curity.) 

Hither party to this agreement shall have the right to re- 
open negotiations pertaining to union security when the 
federal laws applicable thereto have been changed by giv- 
ing the other party 30 days’ written notice. 


115 


AxricLe V 
Herve or Mex 


In hiring men the Employer shall be the sole judge of 
the number of men required, and the initial requests for 
the furnishing of journeymen and apprentices shall be 
made to the Local Union within whose jurisdiction the work 
is being performed. All questions as to the territorial 
jurisdiction of a Local Union or on “open territory’’ shall 
be decided by the United Association. 

The Employer shall have the right to determine the com- 
petency and qualifications of men referred by the Local 
Union having jurisdiction and the right to hire and dis- 
charge accordingly. No employee shall be otherwise dis- 
charged except for just cause. 

The Union agrees to furnish at all times to the Employer 
duly qualified journeymen and apprentices in sufficient 
number as may be necessary to properly execute work 
contracted for by the Employer in the manner and under 
the conditions specified in this Agreement. 

If the Local Union in the territory or territories where 
the Employer holds a contract fails to supply sufficient 
competent and capable journeymen and apprentices, as de- 
scribed herein, the Employer may request the United As- 
sociation to furnish such additional employees as it may 
require. 

If upon request the Local Union or the United Associa- 
tion is unable to supply journeymen with special skills, 
the Employer may secure such journeymen from out-of- 
town labor market areas. Journeymen with special skills 
shall perform any work coming within the coverage of 
this Agreement. 

Articte VI 


Miximum Waces anp Loca AGREEMENT Conprrions 
JouRNEYMEN 


The minimum scale of wage in the United States shall 
be $2.50 per hour for journeymen and $2.75 per hour for 
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foremen, except where the Employer has a contract for 
work in a territory where a Local Union of the United 
Association has negotiated an established wage rate higher 
than the minimum, the higher wage rate shall be paid. The 
minimum scale of wage in Canada shall be governed by 
Article XVIII. 

The Employer agrees that wherever the Local Union’s 
collective bargaining agreement provides for a higher 
straight time hourly rate or a higher overtime rate, or 
lower hourly workday or workweek, or for paid holidays or 
vacations the local collective bargaining agreement shall 
prevail. Premium pay for work on a National, State or 
Provincial holiday shall be governed by the local agree- 
ment. Further, the Employer agrees to make payments 
into legally established fringe benefit funds such as Health, 
Welfare and Pension Plans, etc., established pursuant to 
collective bargaining agreements. 


APPRENTICES 


The apprentice wage rates shall be the wage provided in 
the local agreement in the territory of the Local Union 
having jurisdiction. 

The responsibility for selecting and employing the re- 
quired number of apprentices and the administration of 
the local apprentice system shall be governed by the terms 
and procedure provided in the local agreement of the Local 
Union having territorial jurisdiction where the job is per- 
formed. 

Axtictz VII 


EpucationaL Trust Funp 


The Employer and the Union do hereby agree to set up 
and establish an Educational Trust Fund for the training 
of apprentices and journeymen. Except where the Em- 
ployer pays into a Local fund, as provided for in Para- 
graph 24 of this Article, the Employer agrees to pay and 
contribute to such Educational Trust fund the sum of One 
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Cent ($.01) per hour for each hour of work performed on 
and after April 1, 1956 for all journeymen and their ap- 
prentices in the employ of the Employer. Payment of said 
One Cent ($.01) per hour to the Educational Trust Fund 
shall be in accordance with the terms of the Trust Inden- 
ture Agreement referred to below. 

The Educational Trust Fund shall be controlled and ad- 
ministered by a Board of Trustees composed of an equal 
number of Employer and Union representatives. The Em- 
ployer and the Union will execute a Trust Indenture Agree- 
ment carrying out the purposes of this Agreement. 

Where an Employer is a party to a Local Union appren- 
ticeship agreement providing for employer contributions, 
this Article shall not justify or cause an employer to with- 
draw or cancel out participation in the Local apprentice- 
ship agreement. But with respect to hours of work for 
which a payment is made to a Local Fund the payment to 
the Educational Trust Fund, described in Paragraph 22 


hereof, need not be made. 
Azticts VII 


* . * . . se * 


Hours or Worx, OvERTIME anD SHIFTS 
Overtime. Overtime wage rates shall be paid for at time 
and one-half the regular rate, unless a higher overtime 
rate is provided for in the local collective bargaining agree- 
ment in the area in which the work is being performed, in 

which case the higher overtime rate shall be paid. 


° es e ° * * _ ° - * 
Articte [TX 


Rerortine Pay 
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Arricte X 
TraveL True & TRansporTaTioN EXPENSE 


TRavEL aT THE DIRECTION OF THE EMPLOYER FROM OnE LocaL 
Union’s Junispicrion Tro ANOTHER, 


When an employee is directed by the Employer to travel 
to a job away from his home to an out-of-town job, or 
from one out-of-town job to another and such move re- 
quires the individual to change his residence, the Employer 
shall pay transportation expense, such as railroad fare, 
plus pullman fare if travel by night is required, meals and 
subsistence and travel time based on the straight time 
hourly rate at the location of the new job not to exceed (8) 
hours in any one calendar day. 

It is agreed that the intent of this paragraph is to ex- 
press the obligation of the Employer to transport the man 
to jobs outside of the jurisdiction of the union in which he 
has been working when he is directed by the Employer to 
so move. It does not apply to men who travel to any job on 
their own volition without the Employer’s order or direc- 
tion nor to men supplied to the Employer under the pro- 
visions of Article V, unless special provisions are made for 
extraordinary situations. 

Damy Travet. The payment of travel or subsistence 
expense shall be in accordance with the provisions of the 
locally negotiated agreements. 


Agticte XI 
Pay Day 


Pay day shall be once each week, or as provided for in 
Local Agreements. Employees are to be paid before the 
end of their regular shift. When employees are laid off or 
discharged, they shall be paid wages due to them at the 
time of lay-off or discharge. 
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AgricLe XII 
Union Representation AND ACCESS TO JOBS 


Authorized representatives of the Unions shall have 
access to jobs where employees covered by this Agreement 
are employed, providing they do not unnecessarily inter- 
fere with the employees or cause them to neglect their 
work, and further provided such Union representative com- 
plies with customer rules. 

A steward shall be a working journeyman appointed by 
the Business Manager or Business Agent of the Local 
Union who shall, in addition to his work as a journeyman, 
be permitted to perform during working hours such of his 
union duties as cannot be performed at other times. The 
Union agrees that such duties shall be performed as ex- 
peditiously as possible and the Employer agrees to allow 
the Steward a reasonable amount of time for the perform 
ance of such duties. 


AgtictE XIII 


SUPERVISION 


Axrricte XIV 


Wexpixe Tests 
+ 


e 
ArrictE XV 
SvusBcoONTRACTORS 


The Employer agrees not to sublet or contract out any 
work covered herein unless the contractor to whom the 
work is sublet is in agreement either with the Union or any 
of its Local Unions. 


Axricte XVI 
FasricaTIon 


Piping 4 inches and under shall be fabricated on the job 
_ site; piping over 4 inches in diameter may be fabricated 
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on the job site or in the shop. Unless a part of a dimen- 
tioned welded pipe formation, the butt welding of all mill 
run lengths, regardless of size, shall be done on the job site. 

All piping for comfort heating and air conditioning will 
be fabricated at the job site. This includes boiler plants 
used only for generating steam for comfort heating sys- 
tems. 

Piping requiring heat or other special treatment or the 
use of special tools and equipment may be fabricated on the 
job site or in the shop. 

All bends 21%” and over in diameter may be fabricated 
on the job site or in the shop. 

Where the word ‘“‘shop”’ is used in this section it shall 
be defined as a pipe fabricating shop under agreement 
with the United Association or one of its Local Unions. 

All piping 214” and over may be fabricated in a shop, 
provided the shop is located within the jurisdiction of the 
same Local Union as the job site. 

The United Association and its affiliated Local Unions 


reserve the right to refuse to handle, erect or install fabri- 
cated materials sent to the job that have not been fabri- 
cated by Building Trades journeymen and apprentices 
employed by an employer under an agreement with the 
United Association or its affiliated local unions and receiv- 
ing the prevailing building-construction wage rate in effect 
wherever the pipe fabricating shop may be located. 


AzrricLte XVII 
Grievance ProcEDURE aND CANCELLATION 


Any and all disputes and controversies arising between 
the Employer and the Union as to the meaning, application 
and/or interpretation of any provision of this Agreement 
shall be treated as a grievance and disposed of in accord- 
ance with the following steps: 


(1) any such grievance shall be first adjusted between 
representatives of the Local Union and the Em- 
ployer, and, if not settled -—— 
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(2) between the International Representative of the 
United Association and the Employer; and if not 
settled ——. 


(3) then the grievance shall be submitted to arbitration. 


o ° ° * fe * s * * 
Agmcie XVIII 
AppiicaTion AND EXcEPrIONs TO CanaDA 


It is understood and agreed that the following para- 
graphs are effective in Canada. 


Union SECUBITY 


The Employer agrees to employ as employees members 
of the Union in the performance of all work within the 
scope of this Agreement and to continue in its employ only 
employees who are members in good standing with the 
Union. Where possible all such employees shall be hired 
through the Union offices. The Company will advise the 
appropriate Union office in advance of the start of a job. 

The Union agrees to furnish the most competent avail- 
able workmen to the Employer on request, provided how- 
ever, that the employer shall have the right to determine 
the competency and qualifications of its employees and to 


tion in its lawful activities. 

When the Employer has requested the Union office to 
furnish workmen to perform work within the scope of 
this Agreement and the required number of workmen are 
not furnished—— 


(a) in metropolitan areas within two working days, and 


(b) in rural areas within three working days 
after the date for which the workmen are requested, the 
Employer shall have the right to procure the required num- 
ber of workmen from other available sources, provided, 
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however, that such workmen procured from other available 
sources shall be required by the Employer to join the 
Union not later than thirty (30) days after hiring. 

The minimum wage rate in Canada shall be $2.05 per 
hour. Effective July 1, 1956 the minimum wage rate shall 
be $2.15 per hour for journeymen except where the Em- 
ployer has a contract for work in a territory where the 
Union has negotiated an established wage rate higher than 
the minimum, the higher wage rate shall be paid. 

Arbitration proceedings under Article XVII shall be 
binding and effective in Canada, except that the provision 
for the appointment of a third arbitrator, if the parties 
are unable to agree shall be selected by the Minister of 
Labour of the respective Province. 

All other articles and provisions of this Agreement are 
binding, effective and enforceable in Canada. 


Axgticte XTX 


Duration anp TERMINATION 


This Agreement shall be in full force and effect for a 
period of one (1) year from the above date and shall con- 
tinue from year to year thereafter, unless notice of ter- 
mination or modification is given in writing by either party 
to the other sixty (60) days prior to such anniversary date. 

Sicwep Tuts Ist Day or Marca, 1956. 


NartonaL ConstRuctToRs 
ASssocIATION 


By s/ C. D. Haxsy 
President 
Unirep AssociaTION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING 
anp Prez Firrive Inpustrry or THE 
Unrrep Srares anp CanaDa 
By s/ Perer T. ScHozMann 
General President 
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NationaL Constructors ASSOCIATION 


Tue Memsers oF THE National ConsrEuctors ASSOCIATION 
ox Wuose BenaLF THis AGREEMENT Was NEGOTIATED 
ARE: 


BecHTeL Corporation 

C F Braun & Co. 

Cxuemican Consrrucrion CoRPORATION 

Day & Zmmerman, Inc. 

Tur H. K. Fercuson Company, Inc. 

Tur Frvor Corporation Lap. 

Forp, Bacon & Davis Construction CoRPoraTioN 

Fosrer WHEELER CogPORATION 

Tue Gmoter Company, Consreuction DeParTMENT 

Graver Construction Company, Inc. 

Hyprocarson Researca, Inc. 

Tur M. W. Ketitoce Company 

Koppzrs Compaxy, Inc., ENGINEERING AND CoNSTREUCTION 
Division 


Tar Lummus Company 

Azraur G. McKee & Company 

J. F. Parrcnarp & Company 

Procon IncoRPORATED 

Tue Rust Excrxeerrxc CoMPaNy 

Sroxz & WessTer ENcrvErninc CoRPoRATION 


General Counsel’s Exhibit 4 
NationaL ConsTEuction 


AGREEMENT 
for the United States of America 


Tris AGREEMENT entered into this ___. day of 

19__, by and between ——___ 
Name of Employer 

(hereinafter called the ‘‘Employer’’) and the Uxrrep As- 

SOCIATION OF JOURNEYMEN AND APPRENTICES OF THE PLUMB- 
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unc anp Pree Frrrine Ixpusrey or THE Unirep States AND 
Canapa (A.F.L.-C.L.0.) (hereinafter called the ‘‘Union’’). 


° e * € ° e 
WItNESSETH : 


Wuenzas, the Employer is engaged in the plumbing and 
pipe fitting industry throughout the United States, and is 
known as a ‘“‘National Constructor”? in the industry and in 
the performance of such work requires the services of 
competent, skilled and qualified journeymen, and 

Wuezzas, the Union is affiliated with the American Fed- 
eration of Labor-Congress of Industrial Organizations, and 
has in its membership in Local Unions throughout the 
United States and Canada, competent, skilled and qualified 
journeymen and apprentices to perform all work coming 
within the trade and craft jurisdiction, and 

Wuezeas, the Employer and the Union desire to mutually 
establish and stabilize wages, hours and working condi- 
tions for journeymen and apprentices employed on 2 
national basis with said Employer, and further, to encour- 
age closer cooperation and understanding between the 
Employer and the Union in the Plumbing and Pipe Fitting 
Industry to the end that a satisfactory, continuous and 
harmonious labor relationship will exist between the 
parties to this agreement. 

Now, Tuzzerore, the Undersigned Employer and Union 
in consideration of the mutual promises and covenants 
herein contained mutually agree as follows: 


AxgticLe I 
Recognition 


The Employer recognizes the Union as the sole and ex- 
clusive bargaining representative for all journeymen and 
apprentices in the employ of the Employer with respect to 
wages, hours and other terms and conditions of employ- 
ment, on any and all work described in Article II of this 
Agreement. 
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Tape on WorK JUBISDICTION 


This agreement covers the rates of pay, rules and work- 
ing conditions of all journeymen and apprentices engaged 
in the installation of all plumbing and/or pipe fitting sys- 
tems and component parts thereof, including fabrication, 
assembling, erection, installation, dismantling, repairing, 
reconditioning, adjusting, altering, servicing and handling, 
unloading, distributing, reloading, tying-on and hoisting 
of all piping materials, appurtenances and equipment, by 
any method, including all hangers and supports of every 
description and all other work included in the trade juris- 
dictional claims of the United Association. 

In recognition of the above work jurisdictional claims, it 
is understood that the assignment of work and the settle- 
ment of jurisdictional disputes with other Building Trades 
organizations shall be adjusted in accordance with the pro- 
cedure established by the National Joint Board or any 


successor agency of the Building Trades Department. 
There shall be no work stoppage because of jurisdictional 
disputes. 


Azticte IT 
Score or AGREEMENT 


All wages and working conditions hereunder shall be 
effective on all plumbing and pipe fitting work performed 
by the Employer or by any person, firm or corporation 
owned or financially controlled by the Employer, in all 
places in the United States. 


Axzticte IV 
Union Secuniry 


All journeymen and apprentices hereunder, members of 
the Union now in the employ of the Employer shall remain 
members in good standing in the Union during the term of 
this Agreement. All journeymen and apprentices covered 
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by this Agreement, hereinafter employed by the Employer, 
shall become members of the Union on the earliest date 
provided by applicable Federal Law after their employ- 
ment, or the date of the contract, whichever is later and 
shall remain members of the Union in good standing during 
the term of this contract. (This clause shall be effective 
only in those states permitting union security.) 

In interpreting good standing, an Employer shall not 
discharge any Employee for non-membership in the Union. 
(a) If he has reasonable grounds for believing that such 
membership was not available to the Employee on the same 
terms and conditions generally applicable to other mem- 
bers or (b) that the Employer has reasonable grounds for 
believing that membership was denied or terminated for 
reasons other than the failure of the Employee to tender 
the periodic dues and initiation fee uniformily required as 
a condition of acquiring or retaining membership. 

Hither party to this agreement shall have the right to 
re-open negotiations pertaining to union security when the 


Federal Laws applicable thereto have been changed by 
giving the other party 30 days’ written notice. 


ARTICLE V 
Hmme or Men 


In hiring men the Employer shall be the sole judge of the 
number of men required, and the initial requests for the 
furnishing of journeymen and apprentices shall be made to 
the Local Union within whose jurisdiction the work is being 
performed. All questions as to the territorial jurisdiction 
of a Local Union or on ‘‘open territory’”’ shall be decided 
by the United Association. 

The Employer shall have the right to determine the 
competency and qualifications of men referred by the 
Local Union having jurisdiction and the right to hire and 
discharge accordingly. No employee shall be otherwise 
discharged except for just cause. 
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The Union agrees to furnish at all times to the Employer 
duly qualified journeymen and apprentices in sufficient 
number as may be necessary to properly execute work con- 
tracted for by the Employer in the manner and under the 
conditions specified in this Agreement. 

If the Local Union in the territory or territories where 
the Employer holds a contract fails to supply sufficient 
competent and capable journeymen and apprentices, as 
described herein, the Employer may request the United 
Association to furnish such additional employees as it may 
require. 

If upon request the Local Union or the United Associa- 
tion is unable to supply journeymen with special skills, the 
Employer may secure journeymen from out-of-town labor 
market areas. Journeymen with special skills shall per- 
form any work coming within the coverage of this agree- 
ment. 

Azrictz VI 


Mrsmum Waces anp Locat AGREEMENT ConDITIONS 
JOURNEYMEN. The minimum scale of wage in the United 
States shall be $2.75 per hour for journeymen and $3.00 
per hour for foremen, except where the Employer has a 
contract for work in a territory where a Local Union of the 
United Association has negotiated an established wage rate 
higher than the minimum, the higher wage rate shall be 
paid. 

The Employer agrees that wherever the Local Union’s 
collective bargaining agreement provides for a higher 
straight time hourly rate or a higher overtime rate, or 
lower hourly workday or workweek, or for paid holidays or 
vacations, or premium pay for work on a National or State 
Holiday, the Local Agreement shall prevail. 

All other provisions of a Local Agreement dealing with 
the terms and conditions of employment shall be subordi- 
nate to this contract. 

Any provision of a Local Collective Bargaining Agree- 
ment contrary to, or in conflict with, this contract, or con- 
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trary to the intent and meaning of this contract, shall be a 
violation of this agreement. 

The Employer shall make payments only into the follow- 
ing four fringe benefit funds legally negotiated and estab- 
lished by a Local Collective Bargaining Agreement: 


1. Health and Welfare Fund 
2. Pension Fund 

3. Vacation Fund 
4 


. Apprenticeship or Journeyman Training Funds, 
where the Employer participates in, or becomes a 
party to, the negotiations and becomes a party to the 
Local Union Agreement. 


Where the Local Union Agreement provides for the pay- 
ment of fringe benefits in a lamp sum payment, the Em- 
ployer shall not be compelled to pay the lump sum pay- 
ment, but shall only pay pro rata the hourly rate agreed 


upon in the Local Agreement to be paid to: 
1. Health and Welfare Fund 


2. Pension Fund 
3. Vacation Fund 
4 


. Apprenticeship or Journeyman Training Funds, 
where the Employer participates in, or becomes a 
party to, the negotiations and becomes a party to the 
Local Union Agreement. 


Apprentices. The Apprentice wage rates shall be the wage 
provided in the local agreement in the territory of the 
Local Union having jurisdiction. 

The responsibility for selecting and employing the re- 
quired number of apprentices and the administration of 
the local apprentice system shall be governed by the terms 
and procedure provided in the local agreement of the Local 
Union having territorial jurisdiction where the job is per- 
formed. 
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Azricte VII 


Epvucationat Teust Funp 


The Employer and the Union do hereby agree to set up 
and establish an educational Trust Fund for the training of 
apprentices and journeymen. Except where the Employer 
pays into a Local fund, as provided for in Paragraph 24 of 
this article, the Employer agrees to pay and contribute to 
such Educational Trust Fund the sum of Two and One- 
Half Cents (24¢) per hour for each hour of work per- 
formed on and after date of signing for all journeymen 
and their apprentices in the employ of the Employer. Pay- 
ment of said Two and One-Half Cents (2%4¢) per hour to 
the Educational Trust Fund shall be in accordance with the 
terms of the Trust Indenture Agreement referred to below. 

The Educational Trust Fund shall be controlled and ad- 
ministered by a Board of Trustees composed of an equal 
number of Employer and Union representatives. The Em- 
ployer and the Union will execute a Trust Indenture Agree- 
ment carrying out the purposes of this Agreement. 

Where a National signed Contractor is a member of the 
Local Contractors Association, and participates in the 
negotiations for a local agreement that provides for ap- 
prentice and journeyman educational contributions equal 
to, or exceeding that, required by the National Construc- 
tion Agreement, only in this case will the National signed 
Contractor pay into the respective local apprentice and 
journeyman educational training fund, and will not be 
subject to any payment into the National Educational 
Trust Fund, providing the Local Fund payments are equal 
to or more than the payments set out in Paragraph 22 of 
this agreement. 

In case the payments to the Local Apprentice and Jour- 
neyman Educational Training Fund are less than the 
amount set out in Paragraph 22 of this agreement the 
difference will then be paid (by the contractor signatory 
to the National Construction Agreement and a respective 
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local agreement) into the National Educational Trust 
Fund. 
Azticte VIII 


Hours or Work, OVERTIME AND SHIFTS 


Overrme. Overtime wage rates shall be paid for at time 
and one-half the regular rate, unless a higher overtime rate 
is provided for in the legally negotiated and established 
local collective bargaining agreement in the area in which 
the work is being performed, in which case the higher rate 
shall be paid. 


Axrticte X 
Trave, Trme & TRANSPORTATION EXPENSE 


TRAVEL AT THE DIRECTION OF THE EMPLOYER FROM ONE LocaL 
Union’s Jurispiction To ANOTHER. 


When an employee is directed by the Employer to travel 
to a job away from his home to an out-of-town job, or from 
one out-of-town job to another and such move requires the 
individual to change his residence, the Employer shall pay 
transportation expense, such as railroad fare, plus pullman 
fare if travel by night is required, meals and subsistence 
and travel time based on the straight time hourly rate at 
the location of the new job not to exceed (8) hours in any 
one calendar day. 

It is agreed that the intent of this paragraph is to ex- 
press the obligation of the Employer to transport the man 
to jobs outside of the jurisdiction of the Local Union in 
which he has been working when he is directed by the Em- 
ployer to so move. It does not apply to men who travel to 
any job on their own volition without the Employer’s order 
or direction nor to men supplied to the Employer under 
the provisions of Article V, unless special provisions are 
made for extraordinary situations. 
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Dariy TRAVEL 


The payment of travel or subsistence expense on any 
job performed under the terms of this agreement shall be 
first established and approved by the United Association. 


Agrictz XI 
Pay Day 


Pay day shall be once each week, or as provided for in 
Local Agreements. Employees are to be paid before the 
end of their regular shift. When employes are laid off or 
discharged, they shall be paid wages due to them at the 
time of lay-off or discharge. 


Agrmcie XII 
Usiox REPRESENTATION AND ACCESS TO Joss 


Authorized representatives of the Unions shall have 
access to jobs where employees covered by this Agreement 
are employed, providing they do not unnecessarily inter- 
fere with the employees or cause them to neglect their 
work, and further provided such Union representative com- 
plies with customer rules. 

A steward shall be a working journeyman appointed by 
the Business Manager or Business Agent of the Local 
Union who shall, in addition to his work as a journeyman, 
be permitted to perform during working hours such of his 
union duties as cannot be performed at other times. The 
Union agrees that such duties shall be performed as ex- 
peditiously as possible and the Employer agrees to allow 
the Steward a reasonable amount of time for the perform- 
ance of such duties. 


s J e © oe os * * o 
AxrricLe XV 
SUBCONTRACTORS 


The Employer agrees not to sublet or contract out any 
work covered herein unless the contractor to whom the 
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work is sublet is in agreement either with the Union or any 
of its Local Unions. 


AxricLte XVI 
FasricaTion 


The parties agree that this article is a material and sub- 
stantial part of this agreement, establishing terms of em- 
ployment. 

Piping 2 inches in diameter and under shall be fabri- 
cated on the job site; piping over 2 inches in diameter at 
the option of the Employer may be fabricated on the job 
site or in a shop. Unless a part of a dimentioned welded 
pipe formation, the butt welding of all mill run lengths, re- 
gardless of size, shall be done on the job site. 

All piping for comfort heating and air conditioning will 
be fabricated at the job site. This includes boiler plants 
used only for generating steam for comfort heating sys- 
tems. 

Piping required heat or other special treatment or the 
use of special tools and equipment may be fabricated on 
the job site or in the shop. 

All bends over 2 inches in diameter may be fabricated on 
the job site or in a shop. 

Where the word ‘‘shop”’ is used in this section it shall 
be defined as a pipe fabricating shop under agreement with 
the United Association or one of its Local Unions. 

The United Association and its affiliated Local Unions 
reserve the right to refuse to handle, erect or install fabri- 
cated piping, as above set forth, sent to the job that has 
not been fabricated by Building Trades Journeymea and 
Apprentices employed by an employer under an agreement 
with the United Association or its affiliated local unions 
and receiving the prevailing building-construction wage 
rate in effect wherever the pipe fabricating shop may be 
located. 
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Aznicre XVII 
GrrevaNce PRocEDURE AND CANCELLATION 


There shall be established a National Arbitration Board 
consisting of three representatives appointed by the United 
Association, and three representatives appointed by the 
National Constructors Association. Hither party shall have 
the right to appoint alternates for its representatives. 
Within 30 days after the signing and execution of this 
agreement the National Constructors Association and the 
United Association shall notify each organization of their 
respective appointments to the Arbitration Board. The 
Board shall elect a chairman and a secretary from its mem- 
bers and shall appoint a neutral person who shall not be a 
member of the Board and who shall serve as permanent 
impartial arbitrator during the life of this Agreement or 
until his successor is named by the Board. 

This National Arbitration Board shall stand during the 


life of this Agreement. All disputes and controversies as 
to the meaning or interpretation of any provision of this 
agreement shall be treated as a grievance and disposed of 
in accordance with the following steps: 


1. Any such grievance shall be first adjusted between 
representatives of the local union and the contractor and, 
if not settled —— 


2. Between the International representative of the 
United Association and the contractor or contractors in- 
volved, and if not settled —— 


3. Then the grievance shall be submitted for arbitration 
in the following manner: A request for arbitration shall 
be in writing and shall be filed with the member of the 
arbitration board designated as Chairman. A copy of such 
written request shall be properly served by the Board on 
both parties to this agreement, together with the contractor 
or contractors involved. Such request for arbitration shall 
contain a statement of the grievance or matter to be arbi- 
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trated, and the Board shall set the matter for arbitration 
hearing in Washington, D. C., or such other place as the 
Board may determine, not later than seven days after re- 
quest for arbitration has been filed with it. Notice of time 
and date of such hearing shall be given to the Union and to 
the contractor or contractors involved to appear and be 
heard. 


* * 
Axgticte XVIII 
Duration anD TERMINATION 


This agreement shall be in effect from date of execution 
to June 17, 1958, and from year to year thereafter, unless 
notice of termination or modification is given in writing by 
either party to the other party, sixty (60) days prior to 
each anniversary date. 


Signed and subscribed to this ... day of —_____... , 19. 


Name and address of all Name of Company 
subsidiaries or branches — 
which are covered by this Street Address 
agreement with the parent 
company : City 
ee ee ETSY ON eo 

PL TGIG secon er ee een a 

Unitep AssociaTIoN oF 

JOURNEYMEN AND APPREN- 

TICES OF THE PLUMBING AND 

Preerittinec Inpustry oF 

THE Unirep States anp 

CanaDa 

(union) 
By: ... en i ae 
General President 
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General Counsel's Exhibit 5 
AGREEMENT 


This Agreement entered into this first day of May, 1957 
by and between the Hazleton Association of Plumbing Con- 
tractors, Inc. (hereinafter called the ‘‘Employer’’) and 
Local Union 425 of the United Association of Journeymen 
and Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada, (hereinafter 
called the ‘‘Union’’). 


WYIrnESsETH ? 


Wuenzas, the Employer is engaged in the plumping, pipe 
fitting, refrigeration and air conditioning industry through- 
out the United States and is known as a plumbing and 
heating contractor and a refrigeration and air conditioning 
contractor in the industry and in performance of such work 
requires the services of competent, skilled and qualified 
journeymen. 

Anp Wuengas, the Union is affiliated with the American 
Federation of Labor-Congress of Industrial Organizations 
and has in its membership, competent, skilled and qualified 
journeymen and apprentices to perform all work coming 
within the trade and craft jurisdiction, and 

Wuerzas, the Employer and the Union desire to mutu- 
ally establish and stabilize wages, hours and conditions for 
journeymen and apprentices employed with said employer 
and further, to encourage closer cooperation and under- 
standing between the Employer and the Union to the end 
that a satisfactory, continuous and harmonious relation- 
ship will exist between the parties to this Agreement. 

Now, Tuxrerore, the Undersigned Employer and Union 
in consideration of the mutual promises and covenants here- 
in contained, mutually agree as follows: 


Parrres TO THE AGREEMENT 


The Hazleton Association of Plumbing Contractors, Ine. 
has negotiated and executed this Agreement for and on 
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behalf of all its Employer members, each of whom is the 
“‘Bmployer”’ party to this Agreement. It is further under- 
stood and agreed that any Employer bound by the terms 
of this Agreement by virtue of the foregoing, agrees that 
if the Employer withdraws his membership from the Asso- 
ciation, the Employer shall be bound by all terms and con- 
ditions of this Agreement for the balance of the term of 
this Agreement. The Association agrees to immediately 
notify the Union when any Employer member withdraws 
from the Association and to further notify the Union of 
any new member joining the Association. 

Any Employer hereafter joining the Hazleton Associa- 
tion of Plumbing Contractors, Inc., and who is qualified for 
an Agreement with Local Union 425 of the United Associa- 
tion, shall become a party to this Agreement as an ‘“‘Em- 
ployer’? by signing a copy of such Agreement and for- 
warding it to the Union. Such Agreement shall not become 
effective until signed by the Union. 

Each present Employer on whose behalf this Agreement 
has been negotiated and executed, and each future member 
who becomes 2 party by signing the Agreement, shall alone 
be liable and responsible for his own individual acts and 
conduct and for any breach or alleged breach of this Agree- 
ment may be sued only individually by the Union for such 
breach. Any alleged breach of this Agreement by an Em- 
ployer or any dispute between the Union and an Employer 
respecting compliance with the terms of this Agreement 
shall not affect the right, liabilities, obligations and duties 
between the Union and each other Employer party to this 
Agreement. 


Axgticte I—Recoenirion 


The Employer recognizes the Union as the sole and ex- 
elusive bargaining representative for all journeymen and 
apprentices in the employ of the Employer with respect to 
wages, hours and other terms and conditions of employ- 
ment, or any and all work described above in this Agree- 
ment, 
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Agricte II—Tgapve oz Work JUBISDICTION 


Sec. 1. This Agreement covers the rates of pay, rules 
and working conditions of all journeymen and apprentices 
engaged in the installation of all plumbing, pipe fitting 
systems, stokers, refrigeration and air conditioning equip- 
ment, and component parts thereof, including fabrication, 
assembling, erection, installation, dismantling, repairing, 
reconditioning, adjusting, altering, servicing and handling, 
unloading, distributing, reloading, tying-on and hoisting of 
all piping materials, appurtenances and equipment, by any 
method, including all hangers and supports of every de- 
scription and all other work included in the trade jurisdic- 
tional claims of the United Association. 


Sec. 2. In recognition of the above work jurisdictional 
claims, it is understood that the assignment of work and the 
settlement of jurisdictional disputes with other Building 
Trades Organizations shall be adjusted in accordance with 
the procedure established by the National Joint Board or 


any successor agency of the Building Trades Department. 


Sec. 3. There shall be no work stoppage because of 
jurisdictional disputes. 


Articte [1I—Union Securiry 


Sec. 1. All journeymen, including foremen and/or gen- 
eral foremen, and apprentices hereunder, members of the 
Union now in the employ of the Employer shall remain 
members in good standing in the Union during the term 
of this Agreement. All journeymen, including foremen 
and/or general foremen, and apprentices covered by this 
Agreement hereinafter employed by the Employer shall 
become members of the Union on the earliest date pro- 
vided by applicable Federal Law after their employment, 
or the date of the contract, whichever is later and shall 
remain members of the Union in good standing during the 
term of this contract. 
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Sec. 2. Either party to this Agreement shall have the 
right to re-open negotiations pertaining to union security 
when the federal laws applicable thereto have been changed 
by giving the other party 30 days written notice. 


Axgticte [V—Hrmrxe or Men 


Sec. 1. In hiring men the Employer shail be the sole 
jadge of the number of men required, and the initial re- 
quests for the furnishing of journeymen and apprentices 
shall be made to the Local Union. 


Sec. 2. The Employer shall have the right to determine 
the competency and qualifications of men referred by the 
Local Union and the right to hire and discharge accord- 
ingly, subject to the condition that wherever possible every 
fifth journeyman on a job shall be fifty years old or older 
if available. No employee shall be discharged except for 
just cause, and no employee shall be discharged, laid off 
or otherwise disciplined because of his refusal to perform 
work on any job on which the Employer has failed to 


comply with Arricie III hereof, or because such employee 
shall have reported a violation of this Agreement to the 
Employer, Union or the Association, or because such em- 
ployee shall have refused to cross a picket line. 


See. 3. The Local Union agrees to furnish at all times 
to the Employer duly qualified journeymen and appren- 
tices in sufficient number as may be necessary to properly 
execute work contracted for by the Employer in the manner 
and under the conditions specified in this Agreement. 


ARTICLE _ V—SUPEBRVISION 


Sec. 1. After two (2) journeymen are employed, a fore- 
man shall be employed and a foreman shall be employed 
for each additional ten (10) journeymen. After three (3) 
foremen are employed, a General Foreman shall be em- 
ployed. 

Sec. 2. All shop or job foremen shall be held responsible 
for the enforcing of this Agreement. All persons acting 
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as foremen as stated above, shall receive at least an addi- 
tional twenty five ($.25) cents per hour in all cases above 
the scale established for journeymen and at least seventy 
five ($.75) cents per hour above the scale of journeymen 
in the case of General Foremen. 


Agticte VI—Union REPRESENTATION AND ACCESS TO JOBS 


Sec. 1. Authorized representatives of the Union shall 
have access to jobs where employees covered by this Agree- 
ment are employed. 

Sec. 2. A steward shall be appointed by the Business 
Manager of the Local Union on each job, who shall in ad- 
dition to his work perform such Union duties as pertain 
to the job. 

Axricte VII—Hovrs or Worx ann OvERTIME Work 


Axricte VILI—SusconTRactine 


Sec. 1. The Employer agrees not to sublet or contract 
out any work covered herein unless the contractor to whom 
the work is sublet is in agreement with the Union or with 
another United Association Local Union. 


Sec. 2. Soliciting work, sub-contracting and so-called 
piece work are strictly prohibited by the members of the 
Union at all times, and no member shall work on a lump 
sum, percentage, weekly, daily or fixed fee, or per unit 
basis. 

Sec. 3. It is agreed that no Employer will be permitted 
to perform the work of a Journeymen of the United As- 
sociation. Contracting and Sub-contracting does not ap- 
ply to members of Local Union 425 who are legitimately 
engaged in the business. 

Sec. 4. Being legitimately engaged in business means— 
that a member must come before the Executive Board of 
the Local Union and declare his intention of going into 
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business, that he shall endeavor to stay in business for a 
period of six months. If he should find that at the end of 
six months, that he intends to discontinue his business, 
he shall again come before the Local Union Executive 
Board and declare his intention. He shall have a shop, an 
inventory of at least five hundred ($500.00) dollars, printed 
stationery with his name and place of business address on 
it. He shall come within the provision of the Common- 
wealth of Pennsylvania Workmen’s Compensation Act, 
and Unemployment Compensation Act and the Federal 
Social Security Act. 


ArticLeE [X—APPRENTICES 


Sec. 1. It is agreed that the parties hereto shall set up 
a Joint Contractor-Union Apprentice Training Committee 
consisting of three (3) representatives each to establish, 
operate and administer a joint apprentice training pro- 
gram with monthly meetings. Any such training program 


shall combine classroom training with on-the-job training. 


Sec. 2. Each ‘‘Employer’? member of this Agreement 
whose bona fide place of business is in the jurisdiction of 
Local Union 425 and who steadily employs one or more 
journeymen of the Union shall be permitted to train one 
Apprentice, and after five (5) journeymen are steadily 
employed in that shop a second Apprentice may be em- 
ployed. Thereafter, an additional Apprentice may be, 
hired for every five (5) journeymen steadily employed, but 
in no case shall any Contractor ‘‘Employer’’ party to this 
Agreement be entitled to more than five (5) Apprentices. 
The term of apprenticeship or learning shall be not less 
than five (5) years. 


Sec. 3. All Apprentices employed under this Agreement 
shall first be registered with the Joint Apprentice Com- 
mittee and be indentured to such committee at the earliest 
possible date. No Apprentice shall work on a job during 
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his first four (4) years at the trade, except under the su- 
pervision of a journeymen at all times. 


ArricLE X—TraveL Expense 


Sec. 1. The Employer shall pay for traveling time and 
furnish transportation from shop to job, job to job, job to 
shop within the jurisdiction of the Local Union. On work 
outside the jurisdiction of the Local Union, the Employer 
shall furnish transportation, board and all other neces- 
sary expenses. 


See. 2. Ten (10) cents per mile will be paid to each mem- 
ber, each way daily necessary to go to and from the job 
on all work performed outside the Hazleton City and West 
Hazleton Borough limits. 


Azgtictz XI—Pay Day 


Azgricte X1I—Temporary Heat 


Whenever the firing of boilers for temporary heat shall 
be required, the same shall be fired and maintained by a 
journeyman, except in the case of temporary heating plants 
which are automatically fired or controlled and even in 
those cases the same shall be maintained by a journeymen 
if such heating plant does, in fact, require supervision in 
the opinion of the job architect or engineer, or in order 
to comply with a provision in the plans or specifications 
as to such. Three (3) shifts of eight (8) hours each shall 
be maintained throughout each twenty four (24) hour 
period and at all times in excess of any eight (8) hour 
shift shall be compensated for in accordance with the 
overtime provisions as set forth herein. No member shall 
quit his job on firing boilers for temporary heat until 
satisfactory substituttion is made and another member 
sent to take his place. 
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Articte XITI—GeneraL Conprrions 


Sec. 1. All pipe cutting and threading and bending ma- 
chines used in the installation of Plumbing, gas fitting, 
steam fitting, pipe fitting, refrigeration equipment and air 
conditioning equipment shall be controlled and operated 
by journeymen only. All pipe installed in the jurisdiction 
of Local Union 425 up to and including eight inch pipe shall 
be cut, threaded and fabricated by journeymen under con- 
ditions prescribed by contract with Local Union 425. All 
pipe two and one half (214) inches and under shall be cut 
and threaded on the job, except where such work is done 
off the job by members of United Association, Local 425 
only. All acetylene and electric welding in connection with 
the plumbing and pipe fitting, refrigeration and air con- 
ditioning trade within the jurisdiction of the Union shall 
be done under conditions prescribed by contract with Local 
Union 425, except manufactured products fabricated in a 
shop, in which case the working conditions shall be such 
as shall be prescribed by contract with the United Asso- 
ciation or a local thereof. This provision does not include 
nipples up to six (6) inches long. 


Sec. 2. Any member of the Union who owns an automo- 
bile or truck shall not be allowed to use his automobile or 
truck for his employer’s work, that is, he will not be al- 
lowed to carry or haul materials, or equipment, or go from 
job to job in his machine during working hours. 


Sec. 3. The Employer shall furnish the necessary tools 
and equipment to members of the Union to safely and 
skillfully perform the work requested by the Employer, 
including welding hoods, goggles, and welding gloves for 
welders. 


Sec. 4. Whenever a welding test is required by the Em- 
ployer it is agreed that the employee while taking such 
test shall be in the employ of the Employer. 


Sec. 5. Whenever there are ten (10) welders on a job, 
a welding foreman shall be employed and such foreman shall 
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receive at least twenty five ($.25) cents per hour above 
the scale established for journeymen. 


Sec. 6. All members of Local Union 425 shall secure 
their jobs through the Business Manager of Local Union 
425, 


Sec. 7. Journeymen shall take orders from his immedi- 
ate foreman only, regarding work while on the job. 


Sec. 8. Every welder must be accompanied by a journey- 
man. This is to comply with the proper safety measures. 

Sec. 9. Any member of Local 425 injured at a shop or 
job, must be returned to his place of employment after his 
recovery. 


See. 10. It is understood by the Parties of this Agree- 
ment that the pre-fabrication and welded pipe formation 
two and one half inches and over in diameter, all lap joint 
work and refacing of flanges may be performed at the 
site of the job or in the plant of the employer, employing 
Journeymen of the United Association at the prevailing 
building construction wage rated in effect wherever the 
employers plant may be located. 


Sec. 11. The work to be performed in the field shall in- 
clude unloading, handling and erecting of material. In- 
stallation of hangers and supports. Making of all bends 
with a nominal diameter of two inches or less. Cutting 
and threading all pipe with a nominal diameter of two 
inches or less. The attaching and assembling of all pipe 
fittings and valves whether welded, screwed or flanged 
except as noted in Section 1 of this Articie. 


See. 12. The Union reserves the right to refuse to handle, 
erect or install fabricated pipe sent to the job that have 
not been fabricated by Building Trades journeymen and 
Apprentices employed by an Employer under an Agree- 
ment with the United Association or by its affiliated Local 
Unions and receiving the prevailing building and con- 
struction wage rate in effect wherever the pipe fabricat- 
ing shop may be located. 
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Sec. 13. Any article herein conflicting with Federal or 
State Labor laws shall be interpreted and applied so as 
to conform with such laws. 


Axticte XIV—WaceE Rates 


s iJ * ° 
ARTICLE XV—GRIEVANCES 


Sec. 1. Any and all disputes and controversies arising 
between the Employer and the Union as to the meaning, 
application and/or interpretation of any provision of this 
Agreement shall be treated and disposed of as follows: 


1. Any grievance shall be first adjusted between the 
Business Manager of the Local Union and the Em- 
ployer, and, if not settled— 

2. Between the International Representative of the 
United Association and the Employer and/or his rep- 
resentative. 


AgtrrocLe XVI—Dvpration & TERMINATION 


This Agreement shall be in full force and effect for a 
period of one (1) year from the above date and shall con- 
tinue from year to year thereafter, unless notice of ter- 
mination or modification is given in writing by either 
party to the other sixty (60) days prior to such anniver- 
sary date; 


Sicnzep Tus 247n Day or Aprin, 1957. 


Huzteros Association or Locan Union 425, Untrep As- 
Prumsine ConTRACTORS, SOCIATION OF JOURNEYMEN 
Inc. AND APPRENTICES OF THE 

Promsmne & Pree Firrine 
Inpustry oF THE UNITED 
Srares & Canapa 
S/ Norserr Comrican S/ Georce SpEaRKo 
President Business Manager 
S/ M. G. Porence S/ Crerus Quinn 
Secretary President 
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SUPPLEMENT 


Entered into this first day of May, 1957 between the 
Hazleton Association of Plumbing Contractors, Inc. and 
Local Union 425 of the United Association of Journeymen 
and Apprentices of the Plumbing and Pipe Fitting In- 
dustry of the United States and Canada. 

This AGREEMENT shall remain in effect until April 30, 
1958. The following wage rates to become effective May 
1, 1957. On all work, but excluding buildings or structures 
to be used for living purposes such as houses and apart- 
ment buildings and repair work of all nature: 


General Foremen —...._..____._ $4.95 per hour 
Foremen —- SS t—~«S*LSKS.s se’ hurr” 
Journeymen S830 per hour 


The wage rate for all work on buildings and structures 
to be used for living purposes such as houses and apart- 
ment buildings and repair work of all nature: 


Foremen _._-__:Ct«&S38.HS.- rer: hurr 
Journeymen Ss 2.80 per hour 


Signed on behalf of the Signed on behalf of Local 
Hazleton Association of Union 425, United Associa- 
Plumbing Contractors, tion of Journeymen and 
Inc. Apprentices of the Plumb- 

ing & Pipe Fitting Indus- 
try of the United States & 
Canada, 
Norsert R. Corrican Cuetus BE. Quinn 
President President 
Micuaet D. Porencr Grorce SPeaRkKo 


Secretary Business Manager 
e * 
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Prehearing Conference Stipulation 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the approval of the Court, do hereby 
stipulate and agree as follows with respect to the issues, 
the dates for the filing of the briefs and joint appendix, 
and the contents of the joint appendix: 


L Srarement or THE IssvEs 


The Board found that petitioner had violated Section 
8(b)(1)(A) and (2) of the National Labor Relations Act, 
by maintaining and enforcing an illegal hiring arrange- 
ment with Lummus Corporation, and by causing Lummus 
to discriminatorily refuse to hire the charging party. The 
question presented is whether, on the record considered as 
a whole, including petitioner’s rejected offer of proof, that 
portion of the Board’s order requiring petitioner to reim- 
burse all employees covered by the collective bargaining 
contract who worked for Lummus Corporation at its Hazel- 
ton, Pennsylvania, project, for all jnitiation fees and dues 
paid by them to petitioner while they worked on that proj- 
ect, was valid and proper. 

TL. Tae Barers anp Jorvt APPENDIX TO Briers 

1. Petitioner will file and serve its opening brief, and the 

joint appendix, on or before March 29, 1960. The Board 


will file its brief on or before April 26, 1960. Petitioner 
ll file its reply brief, if any, on or before May 10, 1960. 


2. The joint appendix shall consist of: 


a. The Board’s Decision and Order, and the Trial Ex- 
aminer’s Intermediate Report, in Case No. 4-CB- 
384. 


b. The Union’s exceptions to the Trial Examiner’s 
Intermediate Report. 


ce. Transcript of proceedings before the Trial Exam- 
iner in Case No. 4-CB-384 (54 pages). 


BEST COPY AVAILABLE || 


cas 
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d. The Union’s offer of proof (Trial Examiner’s Ex- 
hibit 1, rejected), including the attached exhibits A, 
B, and D. 


e. General Counsel’s Exhibits 2, 3, 4, and 5. 


3. The joint appendix will be printed by a printer mutu- 
ally agreed upon. Petitioner will pay the costs of printing 
the joint appendix, except that the Board will pay the costs 
of printing the Union’s exceptions to the Intermediate Re- 
port. 

4. It is further agreed that any party and the Court, at 
or following the hearing in the case, may refer to any por- 
tion of the original transcript of record or exhibits herein 
which has not been printed to the same extent and effect as 
if they had been printed, or otherwise reproduced, it being 
understood that any portions of the record thus referred 
to will be printed in a supplemental joint appendix if the 
Court directs the same to be printed. 


Counsel for Petitioner 


Marcet Matiet-Prevosr 

Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board. 


Dated this 8th day of March, 1960, 
at Washington, D. C. 


Prehearing Order 
Counsel for the parties in the above-entitled case having 
submitted their stipulation dated March 8, 1960, pursuant 
to Rule 38(k) of the General Rules of this Court, and the 
stipulation having been considered, the stipulation is here- 
by approved, and it is 
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Orperep that the parties shall proceed according to the 
stipulation dated March 8, 1960, and that the stipulation 
and this order shall be printed in the joint appendix. 


Dated: March 9, 1960 


Motion to Amend Prehearing Conference Stipulation to Extend 
Time for Filing Joint Appendix and the Board's Brief 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia: 


Now comes the Petitioner, through its counsel, and moves 
the Court to amend paragraphs 1 and 2 of Section IT of the 
Prehearing Conference Stipulation to provide as follows: 


IL. Tue Brrers anp Jornt APPenpix To Briers 


Petitioner will file and serve its opening brief on or be- 
fore March 29, 1960, and the Joint Appendix, on or before 


April 5, 1960. The Board will file its brief on or before 
May 3, 1960. Petitioner will file its reply brief, if any, on 
or before May 10, 1960: 


The Joint Appendix shall consist of: 


a. The Board’s Decision and Order, and the Trial Ex- 
aminer’s Intermediate Report, in Case No. 4-CB-384. 

b. The Union’s exceptions to the Trial Examiner’s In- 
termediate Report. 

c. The portion of the transcript of the proceedings be- 
fore the Trial Examiner in Case 14-CB-384 (54 
pages) designated by the parties. 

ad. The Union’s offer of Proof (Trial Examiner’s Ex- 
hibit 1, rejected) including the portion of the at- 
tached Exhibits A, B and D designated by the par- 
ties. 

e. The portions of General Counsel’s Exhibits 2, 3, 4, 
and 5 designated by the parties. 
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That said stipulation be amended further to add the follow- 
ing paragraph 5: 

5. That Petitioner shall file an appropriate number of 
copies of Exhibit C to Trial Examiner’s Exhibit, 
rejected, with the Court in lieu of printing said ex- 
hibit in the Joint Appendix. 


and for reasons states as follows: 


1. In an effort to reduce the contents of the Joint Ap- 
pendix and thereby reduce the cost to the parties, the Peti- 
tioner has redesignated the portions of the transcript of 
the proceedings and various documents it desires to be 
printed in the Joint Appendix. The Board has received 
Petitioner’s designations and is also redesignating por- 
tions of the record and documents that it desires to be in- 
cluded in the Joint Appendix. By the end of business to- 
day this redesignation by both parties will have been com- 
pleted. 


2. Because of this redesignation of the contents of the 
Joint Appendix, Petitioner has been delayed in having the 
Joint Appendix printed and will be unable to have said 
Appendix filed with this Court until Tuesday, April 5, 1960. 
If Petitioner is permitted to delay filing the Joint Appendix 
until that date, the Board will be hindered in the prepara- 
tion of its brief and, accordingly, an extension of time of 
seven days, from April 26, 1960 to May 3, 1960, is requested 
for the Board to file its brief. The time for the filing of 
Petitioner’s reply brief on May 10 remains unchanged. 


3. Petitioner introduced in evidence as an Exhibit C at- 
tached to its Offer of Proof (Trial Examiner’s Ex. 1, re- 
jected) a printed booklet of 43 pages entitled ‘‘Explana- 
tion of Hiring Practices’’. To reduce the costs of printing 
this Exhibit, Petitioner requests permission to file an ap- 
propriate number of copies of said Exhibit with this Court. 
A copy of this booklet is attached to this motion for the 
Court’s consideration of Petitioner’s request. 
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For these reasons Petitioner respectfully requests the 
granting of this motion. 


Order 
On consideration of petitioner’s motion to amend pre- 


hearing conference stipulation, and it appearing that re- 
spondent consents, it is 


Oxperen that the motion be granted and that the prehear- 
ing stipulation filed herein on March 8, 1960, be amended 
as requested. 


Dated: March 30, 1960 


STATEMENT OF QUESTION PRESENTED 


The Board found that Petitioner had violated Section 
8(b)(1)(A) and (2) of the National Labor Relations Act, 
by maintaining and enforcing an illegal hiring arrangement 
with Lummus Corporation, and by causing Lummus to 
discriminatorily refuse to hire the charging party. The 
question presented is whether, on the record as a whole, 
including Petitioner’s rejected Offer of Proof, that portion 


of the Board’s order requiring petitioner to reimburse all 
employees covered by the collective bargaining contract 
who worked for Lummus Corporation at its Hazleton, Penn- 
sylvania, project, for all initiation fees and dues paid by 
them to Petitioner while they worked on that project, was 
valid and proper. 


JURISDICTION 


SrareMEnr or THE CasE 
1. The Board’s Findings of Fact 
2. The Board’s Conclusions of Law and Order .... 


Summary oF ARGUMENT 


I. The Board’s Brown-Olds Remedy Is Based On 
‘An Unreasonable Inference That All Union Dues 
and Fees Collected Pursuant to An Illegal Hir- 
ing Hall Arrangement Constituted Coerced 
Payments 


A. Board’s Inference of Coercion Lacks Not 
Only a Reasonable Basis and Historical or 
Economic Data But Was Unwarranted in the 
Circumstances of the Instant Case 


. The Board Erroneously Rejected the Union’s 
Offer of Proof by the Establishment of an 
Trrebutable Inference and Doctrine of Per 
Se Coercion 


.The Board’s Brown-Olds Reimbursement Order 
to the Union Is an Inappropriate Remedy Not 
Adapted to Particular Circumstances of the 
Instant Case, Oppressive in its Operation and 
ne Calculated to Effectuate the Policies of the 

et 


A. Oppressive and Capricious Operation of 
The Remedy 


B. Punitive Use of the Remedy 


ConcLusIoN 
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IN THE 


United States Court of Appeals 


For rae Disraicr or CotumBira Crecurr 


Case No. 15,523 


Loca 425, Unrrep Association OF JOURNEYMEN AND APPREN- 
TICES OF THE PLUMBING AND Prre Frrtine Inpustay or 
THE Unrrep Srares anp Canapa, AFL-CIO, Petitioner, 


v. 
Narrowat Lasor Rewations Boarp, Respondent 


JURISDICTION 


This case is before the Court on the petition of Local 
425, United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United 
States and Canada, AFL-CIO, (herein called the Union or 
Local 425) to review and set aside that portion of a final 
order of the National Labor Relations Board requiring 
the Union to reimburse employees for all initiation fees 
and dues paid by them to the Union while working for the 
Lummus Corporation at its Hazleton, Pennsylvania, 
project. In its respective answer to the petition, the Board 
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requested enforcement of its order. The Board’s decision 
and order (J.A. 1-9) is reported at 125 NLRB 107. This 
Court has jurisdiction of the proceeding under Section 
10(e) and (f) of the National Labor Relations Act, as 
amended, (61 Stat. 136, 73 Stat. 519, 29 U.S.C. Section 151, 
et seq.) hereinafter called the Act. 


STATEMENT OF QUESTION PRESENTED 


The Board found that Petitioner had violated Section 
8(b)(1)(A) and (2) of the National Labor Relations Act, 
by maintaining and enforcing an illegal hiring arrangement 
with Lummus Corporation, and by causing Lummus to 
discriminatorily refuse to hire the charging party. The 
question presented is whether, on the record as a whole, 
including Petitioner’s rejected Offer of Proof, that portion 
of the Board’s order requiring petitioner to reimburse all 
employees covered by the collective bargaining contract 
who worked for Lummus Corporation at its Hazleton, Penn- 
sylvania, project, for all initiation fees and dues paid by 
them to Petitioner while they worked on that project, was 
valid and proper. 


STATEMENT OF THE CASE 
1. The Board’s Findings of Fact 


The complaint in this case rests upon a single charge 
filed by Joseph A. Scalise on June 11, 1957, in which he 
accused the Petitioner, Local Union 425, of having caused 
the Lummus Corporation to deny him employment during 
the immediately preceding months. (J.A. 107, 108) The 
complaint issued in this case alleged that Petitioner had 
discriminated against Scalise and, further, that the 1958 
agreement between Petitioner and the Hazleton Contractors 
Association contained unlawful provisions and, therefore, 
evidenced further unfair labor practices by Petitioner. 


1J.A. refers to those portions of the record and the Decision and Order 
of Board printed as Joint Appendix to the briefs. 
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No witnesses were called to testify on the merits of the 
complaint’s allegations. The record consists only of the 
pleadings and a Stipulation of Facts with pertinent exhibits. 
It was stipulated that Petitioner is a local union in and 
near Hazleton, Pennsylvania (J.A. 108), and that at all 
pertinent times it was the majority collective bargaining 
representative of the employees on the Lummus job to- 
gether with all employees employed on jobs of the Hazle- 
ton Contractors Association; that the local union had a 
collective bargaining agreement with said Association (J.A. 
111); that Lummus Corporation had a job under construc- 
tion at Hazleton, Pennsylvania, and that Lummus, through 
its agent, the National Contractors Association, had main- 
tained and given effect to an agreement with the United 
Association of Journeymen and Apprentices of the Plumb- 
ing and Pipe Fitting Industry of the United States and 
Canada (hereinafter referred to as the ‘‘National Agree- 
ment’’). (J.A.108) That, pursuant to its National Agree- 


ment, the Lummus Corporation had maintained and given 
effect to the hiring procedure of the Hazleton agreement 
except wherein inconsistent with the National Agreement. 
(J.A. 110) 


It was further stipulated that, on or about May 12, 1957, 
the charging party requested George Spearko, Business 
Manager of Petitioner, for a job referral; that Spearko 
refused the request because the charging party was not a 
member in good standing in the union for reasons other 
than the non-payment of dues. (J.A.109) That employees 
on the Lummus job paid dues and initiation fees to the local 
union during the periods of time alleged in the complaint, 
namely the period of March to September, 1957, and, finally, 
it was stipulated that Local 425 had reimbursed Scalise for 
his loss of earnings for the alleged discrimination arising 
out of his application for employment with Lummus and 
that no further remedy with respect to back pay was being 
sought by the General Counsel for Scalise. (J.A. 109, 110) 
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At the hearing before the Trial Examiner, after the 
introduction of the Stipulation which contained the above 
mentioned facts, the General Counsel rested. The Peti- 
tioner then made a motion to dismiss the complaint insofar 
as it requested a Brown-Olds remedy, that is the reimburse- 
ment of all dues, fees and assessments collected by Peti- 
tioner from employees while employed on the Lummus job. 
The Trial Examiner overruled this motion to dismiss and 
the Petitioner then proceeded to submit a written Offer of 
Proof which was rejected by the Trial Examiner. The Peti- 
tioner, in its Offer of Proof, offered to prove the following 
facts by testimony and documentary evidence: 


That, of the 108 journeymen pipefitters on the Lummus 
job, 68 were members of Local 425 and 40 were members 
of locals adjoining the Hazleton area. Of the 68 members 
of Local 425 on the job, 50 became members of Local 425 
previous to the enactment of the Taft-Hartley Act. Of the 
40 out of town journeymen who worked on the Lummus job, 
15 became members of their respective locals previous to 
the passage of the Taft-Hartley Act. (J.A. 53) The 40 
out of town journeymen who worked on the Lummus job 
did not pay dues to Local 425. (JA. 53) The Offer of 
Proof contains, in List A, the names of the members of 
Local 425 who worked on the Lummus job and the dates 
of their initiation into the local. List B contains the names 
of the 40 out-of-town journeymen who worked on the 
Lummus job with the dates of their initiation and the local 
to which each man belonged. List C contains the names of 
the remaining members of Local 425 who did not work on 
the Lummus job but who worked elsewhere, were idle, sick 
or retired. Only about 24 of the latter group became 
members of Local 425 after the passage of the Taft-Hartley 
Act. (J.A. 53-61, 69) 


Several of the 190 members of Local 425 were available 
for testimony at the hearing in June, 1959, and, as the Offer 
of Proof indicates, they would have stated that they worked 
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on the Lummus job in Hazleton and that, as members of 
the United Association, they would be entitled, under its 
Constitution, to death benefits of varying sums (J.A. 62), 
strike benefits (J.A. 65), etc, all of which would be lost 
to them if the Local Union were required to return their 
dues and initiation payments since they would then be 
delinquent and either suspended or expelled. Of course, 
this would have a disastrous effect on their eligibility to ran 
for office or to vote for union officers. (J.A. 66) These 
members would also testify that they joined Local 425 
because they wanted to take up the plumbing and steam- 
fitting trade as their life’s work and they realized that 
the Union would get them the best wages and working con- 
ditions available. Several of these men would testify that 
they learned their trade under the Joint Apprenticeship 
Training program sponsored by the Union and the Associ- 
ation but which was originally supported only by the Local 
Union; that the Union not only did not force them to become 
members but that they felt very fortunate in being accepted 
as members in this skilled craft union. (J.A. 64) 


The members of Local 425 would further have stated that 
being members of the United Association enabled them 
when work was slack in their own area to move about the 
country and obtain similar employment easily on a transfer 
card from their home local union acceptable in any sister 
local throughout the country. (J.A. 64) Such arrange- 
ments are clearly illustrated by the 40 men who worked on 
the Lummus job but who were members of locals other 
than Local 425. These men paid a $1.00 per week business 
agent’s fee to Local 425, but they did not pay any dues to 
Local 425. (J.A. 69) 


Employing contractors benefit from the high standards 
of UA membership because when hiring they know that a 
UA journeyman member is an experienced craftsman 
because it is general knowledge in the trade that a person 
must serve five years’ apprenticeship training before be- 
coming a journeyman pipefitter or plumber. (J.A. 64) 
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These men would have further testified that any monies 
they paid to Local 425 were paid voluntarily (even the 
retired members would testify that they still pay their dues 
(J.A. 67)); that they would have paid them whether they 
worked on the Lummus job or not and if any monies were 
returned to them, they would return the money to Local 
425 to keep it in existence so that, among other things, the 
local could afford a full-time business agent to adequately 
represent the members in their negotiations with the em- 
ployer. (J.-A. 67) 


The Offer of Proof clearly shows that a Brown-Olds order 
in this case would be punitive rather than remedial. It 
shows that George Spearko, Business Agent of Local 425, 
would have testified that he is the only full-time paid 
officer of the local, receiving approximately $6,000 a year, 
another officer receiving $80 a month to handle the books 
of the Union. Mr. Spearko’s duties consist of promoting 
employment for the members, adjusting grievances, policing 
collective bargaining contracts, and assisting in negotiations 
between the Union and the Contractors. He would have 
further testified that Local 425, chartered by the United 
Association in 1912, owns no real property, operates only 
on the dues it receives from its approximately 190 members ; 
$5.75 per month for journeymen and $3.25 per month for its 
20 apprentices; and that the Union’s only assets consist 
of $4,000 in Government bonds and a checking account in 
the amount of $2,000. There is a financial statement of 
Local 425 attached to the Offer of Proof as Exhibit B (J.A. 
35) which shows that the total income of Local 425 for 1958 
was $18,300, and the cost of operation was $17,500. In 
addition, he would have testified that, if Local 425 were 
required to pay back all the dues and fees received during 
the course of the Lummus project from the employees 
working on that project, the local would be bankrupt and 
the members could only receive their respective payments 
on a pro rata basis. (J.A. 71) 
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The imposition of a Brown-Olds remedy in this case 
would not only have a disastrous effect upon the members 
and Local 425 itself but also have a similar effect upon 
the Hazleton Association of Contractors who have bar- 
gained with Local 425 since the 1920s, as the testimony of 
Mr. Andrew Yenchko, Secretary of the Hazleton Associa- 
tion included in the Offer of Proof, would have shown. 
(J.A. 72-74) 


The stabilized relationship existing between the Union 
and the Employers would be disrupted, and further, the 
Association’s steady source of supply of competent and 
skilled qualified craftsmen would be severely limited. 
(J.A. 73) 


Further, counsel for the Hazleton Association would have 
testified, and his testimony is also included in the Offer 
of Proof, that, even though there was discrimination against 
one prospective employee, both the Association and the 
Union since early 1959 endeavored to bring their collective 
bargaining contract and hiring practices into complete ac- 
cord with the directives of the National Labor Relations 
Board. (J.A. 75) Lastly, an official of the Lummus Cor- 
poration, a member of the National Contractors Association 
and an official of the United Association would have ex- 
plained the collective bargaining agreement in effect be- 
tween the two bodies with specific reference to the effect of 
local collective bargaining agreements on a National Con- 
tractor. They would have discussed the educational train- 
ing fund established and administered on a national basis 
but to which locals may apply for financial aid for their 
apprenticeship training programs. They would have testi- 
fied as to the amendments to the National Agreement con- 
cerning hiring practices which came about after the Moun- 
tain Pacific? case and, finally, the official for the Lummus 
Corporation would have explained how a National Con- 
tractor must have at its command a source of supply of 


2119 NLRB 883. 
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competent and qualified journeymen before it can start a 
job and that a National Contractor knows that such labor 
supply will be available in any locality through the local 
union. If the local unions were destroyed, he would have 
testified, the main purpose of the National Agreement would 
fail and the contractors would not be assured of competent 
personnel to man their jobs thereby inflicting upon them a 
financial burden which would have to be passed on to the 
customer, who many times is the United States Government. 
(J.A. 76-78) 


2. The Board’s Conclusions of Law and Order 


The Board found, as did the Trial Examiner, that Peti- 
tioner violated Sections 8(b)(1)(A) and (2) of the Act 
by causing Lummus Corporation to discriminatorily refuse 
to hire Scalise, a journeyman pipefitter. The Board and 
the Trial Examiner after an examination of the contracts 
in issue and the hiring provisions, concluded that the ex- 
elusive hiring arrangement established by the various con- 
tracts and maintained, implemented and carried out by 
Local 425 did not expressly provide for the three safe- 
guards established in the Mountain Pacific? case and, ac- 
cordingly, concluded that by maintaining and enforcing, 
pursuant to a contract, an exclusive hiring arrangement 
which did not conform with the standards established by 
the Board in the Mountain Pacific case, the Petitioner 
violated Sections 8(b)(1)(A) and (2) of the Act. To 


3In Mountain Pacific Chapter of the Associated General Contractors, 119 
NLEB 883, the Board held that an exclusive hiring arrangement was lawful 
only if it specifically provided three safeguards: (1) selection of employees 
shall be on a non-discriminatory basis and shall not be based upon or in any 
way affected by union membership, by-laws, rules, regulations, constitutional 
provisions or any other aspect or obligation of union membership, policies or 
requirements; (2) the employer retains the right to reject any job applicant 
referred by the union; (3) the parties post in appropriate places all provi- 
sions relating to the hiring arrangement, including these three safeguards. 
See Local $57, International Brotherhood of Teamsters v. National Labor Re- 
lations Board (Los Angeles Seattle Motor Express), .... U.S. App. D.C. 
....3 45 LEEM 2752. 
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remedy the illegal hiring practice the Board affirmed the 
recommended order of the Trial Examiner requiring the 
Union to reimburse all employees covered by the contracts 
who worked for Lummus at the Hazleton, Pennsylvania 
project for all initiation fees and dues paid by them to 
the Union while employed at the Lummus project (J.A. 
2, 21) 


The Board further concluded that the Trial Examiner 
properly rejected Petitioner’s Offer of Proof to show that 
the application of the Brown-Olds remedy in this case would 
be punitive, inequitable and would not effectuate the pur- 
poses of the Act. The Board stated that it has considered 
numerous cases involving contracts containing exclusive 
hiring hall provisions and held that the existence of such a 
contract without the safeguards enunciated in the Mountain 
Pacific case inevitably coerces employees to become or re- 
main union members and make payments to the union. The 
Board concluded that it did not believe that testimony by 


union members as to their motives for joining or remaining 
members of the union in a context such as this sufficiently 
persuasive to warrant a different result here. 


SUMMARY OF ARGUMENT 


The recent decision of this Circuit Court of Appeals 
in Local 357, Teamsters v. NLRB (Los Angeles Seattle 
Motor Express) supra, and other Cireuit Court of Appeals 
decisions in Morrison-Knudson Co. v. NLRB (2d Cir.), 

F.2d , 45 LRRM 2876 (March 2, 1960); Building 
Material Teamsters v. NLRB (2d Cir.), F.2d, 45 
LRRM 2879 (March 2, 1960) ; NLRB v. American Dredging 
Co. (3rd Cir.), F.2d , 45 LRRM 2405 (January 8, 
1960); NLRB v. Local 85, Sheet Metal Workers (Mahon 
Construction Co.) (5th Cir.), F.2d ,45 LRRM 2661, 
(February 11, 1960) ; Morrison-Knudson Co. v. NLRB (9th 
Cir.), F.2d, 45 LRRM 2907 (February 19, 1960) 
are dispositive of this case. The rationale of the Courts 
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in refusing to apply the Brown-Olds remedy in these cases 
is particularly applicable in the instant case where, because 
of a single act of discrimination and the maintenance and 
enforcement of an exclusive hiring arrangement that did 
not expressly provide for the three safeguards established 
in the Mountain Pacific case, the Board has ordered the 
reimbursement of all monies paid to the Union by employees 
of the Lummus Corporation while working at its Hazleton 
project despite the fact that all of these employees were 
long standing members of the Union at the time they were 
hired. 
L 


The reimbursement remedy is not bottomed on a reason- 
able inference regarding the facts. It is based on a per se 
doctrine of inherent coercion which is unsupported by and 
contrary to historical and economic data and which was 
accompanied in the instant case by a blithe refusal by the 
Board even to consider direct evidence offered by the Union 


contradicting its fallacious assumptions that the main- 
tenance and enforcement of an exclusive hiring arrange- 
ment that did not provide the three safeguards of the 
Mountain Pacific case ‘inevitably coerced employees.” 


IL. 


Furthermore, the remedy itself constitutes an abuse of 
the Board’s discretion to frame proper orders. It amounts 
to a mechanical application of a formula that fails to take 
account of the infinite complexities of situations in the 
labor-management field. Its operation is oppressive and 
capricious and, as the Union proffered in its Offer of Proof 
which the Board improperly rejected, the remedy would 
threaten financial ruin to the Union in the instant case and 
would imperil its very existence as the established collec- 
tive bargaining representative for journeymen pipefitters 
in the Hazleton area. Finally, the remedy is essentially 
punitive rather than remedial. It would provide for a 
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windfall to employees who are all Union members and 
could in no way effectuate the policies of the Act. The 
remedy has been likened by even Board personnel to a 
“‘meat axe’’ or a “‘big stick’’ with which to enforce the 
Board’s mandates on hiring halls. 


ARGUMENT 
L THE BOARD’S BROWN-OLDS REMEDY IS BASED ON AN 


HIRING 
HALL ARRANGEMENT CONSTITUTED COERCED PAYMENTS 


A. Board's Inference of Coercion Lacks Not Only a Reasonable 
Basis and Historical or Economic Data But Was Unwar- 
ranted in the Circumstances of the Instant Case 


Although the evidence in this case discloses discrimina- 
tion against only one named individual and that the Union 
maintained and enforced an exclusive hiring arrangement 
which did not conform with the standards established by 
the Board in the Mountain Pacific case, the Board justified 
its sweeping Brown-Olds order requiring the reimburse- 
ment of all monies paid by all employees on the Hazleton 
project with the flat assertion that ‘‘contracts containing 
exclusive hiring clauses . . . without the safeguards enunci- 
ated in the Mountain Pacific case, inevitably coerce em- 
ployees to become or remain union members and to make 
payments to the Union” [(Emphasis supplied). (J.A. 3)] 


Similarly, the Board in Brown-Olds Plumbing & Heating 
Corp., 115 NLRB 594 (1956), although the evidence dis- 
closed that only one individual had been discriminated 
against together with a closed shop contract, justified its 
sweeping order with the flat assertion ‘‘that dues and 
assessments so collected constitute the price these employees 
paid in order to retain their job’? (115 NLRB at 601). 
Thus, by the terms of the Board’s own decision in the 
instant case and in Brown-Olds, it is clear that imposition 
of the remedy requiring reimbursement with respect to all 


12 


employees depends upon the fact that all such employees 
were coerced. But determination of coercion respecting 
all employees is valid only if the Board’s finding is sup- 
ported by ‘reasonable inferences [drawn] from proven 
facts.” Radio Officers’ Union v. NLRB, 347 U.S. 17, 49 
(1954). Accordingly, where the evidence is limited to a 
claim of discrimination against a single individual pursuant 
to an allegedly unlawful hiring arrangement as here, impo- 
sition of the remedy is proper only if a ‘‘reasonable infer- 
ence’? of coercion extending to all employees can be drawn 
from the fact of discrimination against Scalise, together 
with a hiring arrangement that did not contain the Mountain 
Pacific standards. 


In Brown-Olds, the Board placed primary reliance upon 
Virginia Electric and Power Co. v. NLRB, 319 U.S. 533 
(1943) as authorizing the reimbursement remedy. In 
Virginia Electric, which involved a company union, closed 
shop and compulsory check-off, a reasonable inference of 
universal coercion could be validly drawn because: 


“¢. . as a price of employment they [the employees] 
were required by the Company to support an illegal 
organization which foreclosed their rights to freedom 
of organization and collective bargaining. To hold 
that the Board is without power here to order reim- 
bursement of the amounts so exacted is to hold that 
an employer is free to fasten firmly upon his employees 
the cost of maintaining an organization by which he 
effectively defeats the free exercise of their rights to 
self-organization and collective bargaining. That this 
ay? sea the purpose of the Act is clear’’ (319 U.S. 
at : 


However, as the Court stated in Morrison-Knudsen Co. v. 
NLRB (9th Cir.), supra: 


“That [Virginia Electric] was a case in which all 
employees affected by the order were compelled to 
join the union. ‘They had to remain members to retain 
their jobs’. Compulsion was proved as to all of them.” 
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That Virginia Electric does not sanction imposition of the 
reimbursement remedy, absent evidence of coerced pay- 
ments except where an inference of coercion necessarily 
follows from the challenged practice, was recognized by 
this Court’s adoption of the rationale of NLRB v. American 
Dredging Co., supra, in Local 357, Teamsters v. NLRB. 
Accordingly, Virginia Electric does not authorize the impo- 
sition of the Brown-Olds remedy except in the company- 
dominated union situation. Reimbursement orders are 
proper only where they benefit specific employees shown 
to have made their payments of monies under compulsion. 
Morrison-Knudson Co. v. NLRB, supra. 


Mr. Justice Frankfurter, concurring in Virginia Electric, 
underscored the need for evidence of coerced payments in 
order to support the refund order. He distinguished 
Western Union Tel. Co. v. NLRB (2nd Cir., 1940), 113 F. 
2d 992, where Judge Learned Hand had refused to enforce 
a reimbursement order even against a company-dominated 
union, on the ground that, in Western Union, ‘‘there was no 
evidence that all those [employees] who asked to have their 
wages stopped, did so in any part because they were co- 
erced”’ (319 U.S. at 545, quoting 113 F. 2d at 997). 


In the instant case, the Board seeks to justify its sweep- 
ing order by asserting that the mere existence of an illegal 
hiring arrangement ‘‘inevitably coerces employees” to pay 
dues and initiation fees in order to secure or maintain em- 
ployment with the Lummus Corporation. Only one premise 
could conceivably support the Board’s inference that all 
dues and fees collected pursuant to an illegal hiring ar- 
rangement amounted to coerced payments when collected 
by a free, vigorous union not dominated by any company. 
That premise, which the Board has not seen fit to articulate, 
is simply this: No working man would join a labor union 
and pay dues to it unless he was compelled to do so by a 
closed shop agreement or practice. Petitioner respectfully 
contends that such a premise is contrary to the history, 
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experience and economics of trade unionism, and is without 
factual basis. 


To buttress this ‘‘extravagant and unwarranted assump- 
tion,”’ the Board (so far as we know) has never deigned 
to cite a single historical study or a single economic survey. 
Indeed it could not. The whole history of the American 
labor movement stands ready to refute any such contention.* 
Working men join unions for mutual assistance, for social 
reasons, and for such financial benefits as group insurance 
and pensions; but primarily they unite to achieve bargain- 
ing parity with their employers. In American Steel 
Foundries v. Tri-City Central Trades Council, 257 U.S. 184, 
209, Chief Justice Taft succinctly put the matter in per- 
spective: 

‘A single employee was helpless in dealing with an 
employer. He was dependent ordinarily on his daily 


wage for the maintenance of himself and family. If 
the employer refused to pay him the wages that he 


thought fair, he was nevertheless unable to leave the 
employ and to resist arbitrary and unfair treatment. 
Union was essential to give laborers opportunity to 
deal on equality with their employer.”’ 


40On Workers’ motives for organizing on both a local and national scale, 
see Commons and Associates, History of Labor in the United States, vol. I, pp. 
169-184, 575-576 (1918), vol. II, pp. 43-48, 301-306 (1918), vol. IV, pp. 621- 
630 (1935); Millis and Montgomery, The Economics of Labor: 
Labor, vol. III, pp. 354-359 (1945) ; Taft, The AF. of L. in the Time of 
Gompers, pp. 1-13 (1957); Dulles, Labor in America, pp. 98-100 (1949). It 
is simply not the fact that a vague abstraction called a ‘‘union’’ coerces em- 
ployees into membership, and tries to keep work from nonunion labor. Work- 
ing men themselves have traditionally banded together and sought to prevent 
competition from cheap, substandard labor by means of the union shop or 
some analogous method for protecting their jobs and preserving craft stand- 
ards. The experience of a hundred years attests this. Commons, supra, vol. 
I, pp. 596-600. As late as the 1930s laboring men in many industries had 
to prove their steadfastness to the principles of organization by running a 
grim gauntlet of employer goon squads, labor spies, and economic reprisals. 
See Millis and Montgomery, supra, vol III, pp. 604-612; Rayback, 4 History 
of American Labor, pp. 343-344 (1959). 
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Statistical data which the Board itself has published 
illustrates graphically the unreasonableness of the Board’s 
inference of mass coercion. From 1947 to 1951, when the 
provision was repealed as unnecessary, @ proviso to Section 
8(a)(3) of the National Labor Relations Act required spe- 
cific authorization by employees before their collective 
bargaining representatives could enter into union-security 
agreements. The following is a tabulation of the results 
of the Board’s union-shop authorization polls during this 
period: 

Union-Shop Authorization Elections’ 

Fiscal Year Valid Notes Votes for Union Shop 


1947 1,629,330 
1948 1,471,092 
1949 ‘900,866 
1950 1,335,683 


The inescapable conclusion is that the overwhelming 
majority of workers voluntarily embrace union conditions. 
In the light of historical experience and of the Board’s 
own experience with these union-security authorization 
elections, any other inference, we submit, is patently ‘‘un- 
reasonable”? within the meaning of Radio Officers, supra. 
The Board’s finding that all employees in Brown-Olds 
cases have been coerced into paying dues is thus not 
supported ‘‘by the substantial evidence on the record con- 
sidered as a whole”’ which is required by Section 10(a) and 
(f) of the National Labor Relations Act. 


The Circuit Courts in the Brown-Olds cases previously 
cited have recognized reality and have held unwarranted 
the mere fact of a discriminatory hiring arrangement that 
does not meet the Mountain Pacific requirements that all 
employees have been coerced into paying dues. As the 
Second Circuit stated in Building Material Teamsters v. 
NLEB, supra: 


5 See NLEB Thirteenth Annual Report, p. 111 (1948); NLRB Fourteenth 
‘Annual Report, p. 172 (1949); NLRB Fifteenth Annual Report, p. 235 
(1950); NLRB Sixteenth Annual Report, p. 306 (1951). 
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“The Board’s statement that the record shows that by 
the unlawful provisions of the contract involved herein, 
the Respondents have unlawfully encouraged employees 
to join the Respondent Union in order to obtain or 
maintain employment, thereby inevitably coercing them 
into the payment of initiation fees, union dues and 
other sums is factually unsupported unless read in a 
highly legalistic way and not, even then, with respect 
to the statement on coercion ; the ‘record’ shows nothin 
on the entire subject other than the contract itself. 
So far as appears, all the employees willingly joined 
and remained members of the union; no one would be 
more surprised than they at receiving a refund of their 
dues since May, 1957, a date six months before Cross 
filed his ‘charge’ claiming a different unfair labor 
practice which the Board found not proved.” 


In Morrison-Knudson Co. v. NLRB (9th Cir.), supra, 
the Court recognized that, where practically all of the 
employees involved have been union members for many 
years, it could not be concluded that they paid their dues 


under compulsion rather than voluntarily. A like result 
was reached in Board v. Local 85 Sheet Metal Workers 
(Mahon Construction), supra. 


In the instant case, the parties stipulated that all the 
employees on the Lummus project were members of the 
Union. (J.A. 110, 111) Further, the Union in its im- 
properly rejected Offer, proffered evidence that, of the 108 
pipefitters on the project, 68 were members of the Union, 
50 of whom were members prior to the enactment of the 
Taft-Hartley Act. The remaining 40 pipefitters were mem- 
bers of locals adjoining the Hazleton area, 15 of whom were 
members prior: to the Taft-Hartley Act. (J.A. 53) Ac- 
cordingly, it is submitted that the Board’s Brown-Olds 
remedy in the instant case was based on an unreasonable 
inference and was invalid as a matter of law. 
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B. The Board Erroneously Rejected the Union's Offer of Proof 
by the Establishment of an Irrebuttable Inference and 
Doctrine of Per Se Coercion 


Not content with the drawing of the unreasonable infer- 
ence that all employees in Brown-Olds situations have been 
coerced into paying dues, the Board reached the full dimen- 
sions of the Brown-Olds doctrine in the instant case. Upon 
the a priori proposition that workers would not join unions 
but for the existence of union security agreements, a propo- 
sition plainly at variance with history and recent empirical 
data, the Board and the Trial Examiner have erected a 
per se doctrine of ‘tinevitable coercion”? of dues payments 
and they have insulated their jerry-built structure from 
any contract with the disturbing world of reality by refas- 
ing even to consider evidence of the Union’s Offer of Proof 
which would contradict factually the conclusions reached 
through their unreasonable inference. 


In the instant case, after the Trial Examiner had over- 


ruled Petitioner’s motion to dismiss the Brown-Olds por- 
tion of the complaint, Petitioner made a written Offer of 
Proof of testimony and documentary evidence showing the 
payment of dues and monies to Petitioner by the employees 
on the Lummus job was without any form of compulsion 
or coercion on the part of the members of Petitioner em- 
ployed on the project. This evidence consisted not only of 
testimony by Union members employed on the Lummus 
project that they voluntarily paid dues but all the facts 
and circumstances surrounding their membership and rela- 
tionship to Petitioner, such as voluntary membership in 
the Union prior to Taft-Hartley; payment of dues even 
during extended periods of unemployment due to lack of 
work; the services rendered by the Union, their chosen 
collective bargaining agent; the death benefits which con- 


¢For the development of the Brown-Olds doctrine see Saltsman Construc- 
tion Co., 123 NLRB No, 142, 44 LRRM 1085 (1959) ; Nassau § Suffolk Con- 
tractors Assn., 123 NLRB No. 167, 44 LRRM 1138 (1959); United States 
Steel Corporation (Amercian Bridge Division), 122 NLRB No, 155 (1959). 
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tinuous membership in good standing entitled them to and 
their loss of such death benefits and strike benefits upon 
the reimbursement of dues; and of the Union’s obtaining 
work for members out of the Hazleton area during periods 
of high unemployment. 


Despite the offer of this evidence which clearly would 
have been relevant to a showing that the employees on 
the Lummus project did not pay their dues because of com- 
pulsion but, on the contrary, voluntarily paid these dues, 
the Board rejected such evidence. It arbitrarily and 
capriciously concluded that ‘‘we do not believe that testi- 
mony by union members as to their motivations for joining 
or remaining members of the union is, in a context such 
as this, sufficiently persuasive to warrant a different result 
here’. (J.A.3) The above evidence clearly is something 
more than testimony of mere estimation. It is positive, 
factual evidence establishing the membership and relation- 
ship of the Union members to their Union. 


No apology is made by the Board for the rejection of 
this evidence and the establishment of a per se doctrine 
under which it can refuse to consider evidence which clearly 
contradicts factually the conclusions it has reached. The 
only explanation that can be found for this arbitrary ap- 
proach is in the brief of the National Labor Relations 
Board, filed in Local 357, Teamsters v. NLRB, supra, where 
it is stated: 


‘‘And in any event, the propriety of the Board’s 
reimbursement order manifestly is not defeated be- 
cause some employees may have made these payments 
voluntarily. For the Supreme Court has declared 
that where the ‘inherent effect’ of union or employer 
conduct is coercive, as here, not even the subjective 
evidence of employees to the contrary will avail the 
wrongdoer’? (Brief for the NLRB, pp. 50-51). 


Cited as a basis for this assertion are the Supreme Court 
decisions in Radio Officers Union v. NLRB, supra, and 
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NLRB v. Donnelly Garment Co., 330 U.S. 219. These 
decisions, fairly considered, refute rather than support 
the Board’s contentions. 


In Donnelly Garment, the Board had been instructed by a 
Court of Appeals to admit and consider testimony by a 
company’s employees that they had voluntarily organized 
and joined a union which the Board had charged was 
company-dominated. After a painstaking examination, 
the Court concluded that the Board had in fact obeyed the 
mandate of the Court of Appeals, even though the Board 
was left still convinced that the union was company- 
dominated. At no point did the Court suggest that ‘‘sub- 
jective evidence’? was not a factor. Indeed, it expressly 
noted that it was ‘not called upon to lay down a general 
rule of materiality regarding such testimony.’’? 330 US. 
at 231. And, of course, Donnelly involved the admissibility 
of testimony regarding a union alleged to be company- 
dominated. 


Radio Officers, we grant, upholds the power of the Board 
to draw ‘‘reasonable inferences from proven facts,’’ with- 
out the necessity in every instance of having “<subjective 
evidence of employee response.” 347 U.S. at 49, 51. But 
nowhere is there any indication that the Board is author- 
ized to draw an inference in splendid disregard of proven 
fact. Nowhere is there any indication that the Board 
may make such an inference irrebuttable by refusing even 
to consider proffered testimony in contradiction to it. 
Especially pertinent on this point are the words of Mr. 
Justice Frankfurter, concurring in Radio Officers, in an 
opinion in which he was joined by Mr. Justice Burton 
and Mr. Justice Minton: 


“‘But that should not obscure the fact that this infer- 
ence may be bolstered or rebutted by other evidence 
which may be adduced, and which the Board must 
take into consideration. The Board’s task is to weigh 
everything before it, including these inferences which, 
with its specialized experience, it believes can fairly 
be drawn”, 347 U.S. at 56-57. (Emphasis supplied). 
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The ‘‘reasonable inference’? standard endorsed by the 
Court in Radio Officers and supplemented by the view of 
the three concurring Justices, that an inference is subject 
to rebuttal by other evidence, thus clearly stands athwart 
the headlong course of the Board’s per se doctrine of 
mass coercion. It is submitted that it was clear error 
for the Board to have arbitrarily, without good reason, 
rejected Petitioner’s Offer of Proof. 


It is worthy of note that per se doctrines of National 
Labor Relations Act violations are nothing novel. And 
neither is repudiation of them by the Supreme Court. In 
NLRB v. American National Insurance Co., 343 U.S. 395, 
409, the Court struck down the Board’s attempt to brand 
an employer’s bargaining for a management functions 
clause as ‘‘per se an unfair labor practice,’’ where the 
evidence viewed as a whole did not show that the employer 
refused to bargain in good faith. The Court commented 
that ‘‘a statutory standard such as ‘good faith’ can have 


meaning only in its application to the particular facts of 
a particular case.’’ 343 U.S. at 410. This healthy skepti- 
cism about substituting per se doctrines for a considered 
evaluation of the facts in each case seems even more 
appropriate in instances involving fancied coercion of dues 
payments by all the employees in a bargaining unit. 


Il. THE BOARD’S BROWN-OLDS REIMBURSEMENT ORDER TO 
THE UNION IS AN INAPPROPRIATE REMEDY NOT ADAPTED 
TO PARTICULAR CIRCUMSTANCES OF THE INSTANT CASE, 
OPPRESSIVE IN ITS OPERATION AND NOT CALCULATED 
TO EFFECTUATE THE POLICIES OF THE ACT 


A. Oppressive and Capricious Operation of the Remedy 


The Labor Board abuses its discretionary power in 
framing remedial orders unless they are ‘‘appropriate’’ 
and ‘‘adapted to the situation called for redress”. NLRB 
v. District 50, United Mine Workers, 355 U.S. 453, 458, 463 ; 
NLRB vy. Mackay Radio and Telegrazh Co., 304 U.S. 333, 
348. Accordingly, even assuming that the Board’s under- 
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lying inferences supporting the Brown-Olds remedy were 
reasonable, it would still be necessary for the Board to 
justify the appropriateness of the remedy itself as a means 
of exercising its discretionary power under the Act. Board 
orders cannot be applied ‘‘mechanically’’; they must take 
“fair account ... of every socially desirable factor in the 
final judgment.’? Phelps-Dodge Corp. v. NLRB, 313 U.S. 
177, 198. 


In section 1, paragraph 3 of the National Labor Relations 
Act, the Congress set forth as one of the findings upon 
which it grounded the policies and provisions of the Act: 


“‘Eyxperience has proven that protection by law of 
the right of employees to organize and bargain collec- 
tively safeguards commerce from injury, impairment, 
or interruption, and promotes the flow of commerce 
by ... restoring equality of bargaining power between 
employers and employees.”’ 


Nothing could more effectively destroy the balance of 
bargaining power between employers and employees, ex- 
pressly stated by Congress to be a fundamental purpose 
of the National Labor Relations Act, than the continued 
application of this pernicious Board doctrine which could 
easily strip unions of financial resources or drive deeply 
into debt nearly half the unions it affects. Seemingly, 
forgotten has been the warning of the Supreme Court that 
the Board may not apply ‘‘a remedy it has worked out 
on the basis of its experience, without regard to circum- 
stances which may make its application to a particular 
situation oppressive and, therefore, not calculated to effectu- 
ate a policy of the Act.’? NLRB v. Seven-Up Bottling Co., 
344 US. 344, 349. 


The Board and the Trial Examiner in the instant case 
completely ignore this warnmg by the Supreme Court and 
this fundamental policy of the Act. Petitioner proffered 
in its Offer of Proof evidence that it is located in the 
Pennsylvania coal mining region, a severely labor de- 
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pressed area. That many of its members are forced 
to work out of town and, for the past years, the local 
union has had a revenue which barely meets operating 
expenses. That its treasury is almost nil, consisting of 
a few thousand dollars in bonds and a relatively small 
checking account. These funds are the sole assets of the 
local union. That, if the Brown-Olds remedy were applied 
in this case, its continued existence as a Union and its 
capacity to continue to act as the bargaining representa- 
tive of the employees in the Hazleton area as it has for the 
past forty years would be placed in jeopardy. Testi- 
mony offered not only by union officials but also by 
officials of the Hazleton Contractors Association to 
this effect, was rejected. It was only a stroke of luck 
that, because of an oversight, the stipulation did not con- 
tain sufficient facts establishing the commerce of the Hazle- 
ton Contractors Association. The Board has been pre- 
vented in the instant case from applying its Brown-Olds 
remedy not only to the employees employed upon the 


Lummns project, but to all employees working for con- 
tractors in the Hazleton area under the collective bar- 
gaining agreement of the Hazleton Contractors Association. 
The catastrophic effect of the imposition of such a Brown- 
Olds remedy would have left no doubt as to the fate of 


the Union. 


The Board, in its decision, rejected such evidence hold- 
ing that it should be reserved for consideration by the 
Board in the compliance stage of the proceedings. It 
is submitted that the financial status of the Petitioner was 
clearly a socially desirable factor that should have (and 
must have) been considered by the Board if it was to 
fashion an order that effectuated the policies of the Act. 
'This it clearly has not done. An equally relevant factors 
that the Board improperly refused to consider was the 
offered evidence that, by requiring a reimbursement of dues, 
the employee union members would have lost death benefit 
rights. Similarly, the offered evidence of services such 
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as strike benefits or other benefits provided to its members 
by Petitioner were relevant factors. 


Characteristic of the mechanical operation of the Brown- 
Olds remedy is the Board’s failure in the instant case to 
take any account of the legality of the maintenance of 
membership and union security provisions of the contracts 
in effect under the proviso to Section 8(a)(3) of the 
National Labor Relations Act. Under this proviso, in all 
states not having ‘‘right-to-work”’ laws, a legitimate col- 
lective bargaining representative (and, certainly, the Union 
was such a bargaining representative as is clear from the 
Stipulation and also its Offer of Proof) can enter into an 
agreement with an employer requiring that all members of 
the union now in the employ of the employer shall remain 
members in good standing during the term of the contract 
and that all employees thereafter hired shall be required 
to join the union as a condition of employment after the 
thirtieth day following the beginning of their employment. 


Accordingly, in the instant case with both the National 
Agreement and the Hazleton agreement containing valid 
maintenance of membership provisions and all of the em- 
ployees hired by Lummus having been members of the 
Union long prior to their date of employment, it is incon- 
ceivable that the Board could infer that the hiring pro- 
visions inevitably coerced the employees in question at 
the time they were hired. Further, even assuming argu- 
endo that the journeymen pipefitters were in some way 
coerced into joining a union by an unlawful hiring practice, 
the union ‘‘at most ... may have collected only 1 month’s 
dues in excess of those to which it was equitably entitled”’ 
under a valid union security provision. So far as the men 
on the job were concerned—and these are the only ones 
covered by the refund order—this is realistically the sole 
injurious effect of a closed shop arrangement. The Board 
utterly refuses to face up to this fact. It imposes the 
Brown-Olds remedy so as to require the reimbursement 
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of all dues collected from the beginning of employment 
until the end of the job. 


Equally indicative of the impropriety of the order is 
the fact that, at all times material in the case, namely 
April through May of 1957, the contractual hiring arrange- 
ment which the Board now finds unlawful was perfectly 
legal and valid. See Swinnerton v. NLRB, 202 F. 2d 511, 
cert. den. 346 U.S. 814. The Mountain Pacific doctrine 
and its three mandatory criteria required to be incorporated 
in exclusive hiring provisions had not as yet been formu- 
lated by the Board. That decision was not rendered until 
April of 1958. Further, the Ninth Circuit Court of Appeals, 
in the Mountain Pacific case, refused to give the Board’s 
enunciation of this doctrine retroactive operation. 


It is respectfully submitted that, by relying upon the 
Mountain Pacific doctrine to find an unlawful arrangement 
which warrants the Brown-Olds remedy, the Board’s deci- 
sion has a retroactive effect and, on the basis of the 
rationale of the Ninth Circuit, the application of the 
Brown-Olds remedy in the instant case is discriminatory 
and repugnant to principles of equity. This becomes even 
more clear when consideration is given to the fact that, 
on February 7, 1958, the General Counsel publicized a 
letter to the Building and Construction Industry which 
advised that application of the reimbursement remedy 
would be withheld upon voluntary correction of illegal 
hiring arrangements during the period from March 1, 1958, 
to June 1, 1958 (5 CCH Labor Law Reports, § 50,060). 
This moratorium was subsequently extended until Sep- 
tember 1, 1958 (5 CCH Labor Law Reports, § 50,074). 


The amnesty clearly applies to ‘‘future cases brought 
before the Board and those then pending.”? NLRB v. 
Broderick Wood Products Company, 261 F. 2d 540, 559 
(10th Cir., 1958). The instant case was ‘‘pending”’, await- 
ing a hearing, during the entire period of the moratorium. 
Moreover, the Petitioner and the Hazleton Contractors 
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Association had, as the Offer of Proof evidences, entered 
into negotiations to revise the hiring provisions of their 
collective bargaining agreement. 


Accordingly, in view of this moratorium and in view 
of the good faith evidence of Petitioner and the Hazleton 
Contractors Association to comply with new and revolu- 
tionary Board doctrine, the issuance of the Brown-Olds 
order in the instant case is contrary to the principles of 
equity. See Morrison-Knudsen v. NLRB, supra. 


A further capricious effect of this doctrine has been 
described by a Board Trial Examiner, even while utiliz- 
ing it: 


“<Brown-Olds is a meat-axe remedy applied in meat-axe 
fashion . . . inequities are inherent in applying Brown- 
Olds. One of these is that it is left to the charging 
party to determine whether all or only one or more of 
the equally guilty contracting parties will be held liable 
for reimbursement”? (Ingalls Steel Construction Co., 
NLRB Case No. 15-CA-1174 (1959), Intermediate Re- 
port, mimeo copy, p. 10). 


The nature of this problem is strikingly illuminated by the 
Board’s imposing the Brown-Olds remedy only against the 
party which was charged.” With financial disaster for 
@ union or even a marginal employer thus hinging on the 
caprice of the individual charging party, there is all the 
more reason to question whether a remedy of this nature 
can be said in any genuine sense to effectuate the policies 
of the Act. 


TSee News Syndicate Company, Inc., 122 NLRB No. 92 (1959) ; Honolulu 
Star Bulletin, Ltd., 123 NLEB No. 51 (1959). 
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B. Punitive Use of the Remedy 


In the absence of proof of coercion that monies were 
involuntarily exacted from employees affected, Courts of 
Appeal, save the Seventh Circuit,° have held that the 
Brown-Olds remedy is punitive. Where the only persons 
affected by the practices complained of were members of 
the union and had prior to hiring been members of a union 
admittedly not dominated or sponsored by any company 
prior to hiring, the Circuit Courts have refused enforce- 
ment of the remedy because reimbursement would be a 
windfall to the employees, a penalty to the employer or 
union, and would not effectuate the policies of the Act. As 
the Court stated in NLRB v. American Dredging Com- 
pany, supra: 


“In a number of cases we have had occasion to deny 
enforcement based on these principles. In those cases 
we said that since the powers conferred on courts of 
appeal by the Act are equitable in nature, they ‘may 
be invoked only if the relief sought is consistent with 
the principles of equity.’ National Labor Relations 
Board v. Kingston Cake Co., 206 F.2d 604, 611 (C.A. 
3, 1953); National Labor Relations Board v. Globe 
Automatic Sprinkler Co., 199 F.2d 64 (C.A. 3, 1952) ; 
National Labor Relations Board v. National Biscuit Co., 
185 F.2d 123 (C.A. 3, 1950). 


“Tn the circumstances of this case, we cannot perceive 
how reimbursing employees who the evidence shows 
were all union members for initiation fees, dues and 
other monies paid to the union could in any way 
effectuate the policies of the Act. This case involves 
preferment of union members for employment, and 
thus it is incomprehensible to us how reimbursing 
them for initiation fees, dues payments, etc., paid to 
their union can be anything but a windfall to the 
employees and an unjust penalty to the employer. 


8 See NLEB V. Local 60, United Brotherhood of Carpenters, —— F, 2d—, 
45 LRRM 2511 (January 22, 1960). However, as was pointed out in Building 
Material Teamsters v. N.L.R.B., supra, the case is distinguishable since there 
was evidence in that case that the contract had prevented the employment of 
non-members. 
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This was certainly no purpose of the National Labor 
Relations Act.’’ 


Petitioner respectfully contends that such considerations, 
which are equally present here, compel an identical dis- 
position of the Board’s Brown-Olds order in the instant 
case. The only justification for a refund order is to make 
an employee whole for that which was exacted from him 
‘since only actual losses should be made good’’.® Solid 
proof of exaction is indispensable. To return a voluntary 
payment is not to make the employee whole but to make 
him the beneficiary of a windfall. See NLRB v. American 
Dredging Company, supra, and Morrison-Knudsen Co. v. 
NLRB, supra. It is well settled that damages are not 
reasonable unless they are ‘‘the certain results of the 
wrong’’ and ‘‘definitely attributable to the wrong . . .”’. 
Story Parchment Co. v. Patterson Parchment Paper Co., 
282 U.S. 555, 562 (1931). 


Indeed, to refund dues and fees to an employee who has 


received and recognized the benefits of union membership, 
as outlined in the Offer of Proof, without a clear showing 
that he involuntarily paid them, is not to make him whole 
but to unjustly enrich him. Particularly this is true in the 
instant case, where as the Offer of Proof would have shown, 
the status of the union as the collective bargaining agent 
would be imperilled. Imposition of the Brown-Olds remedy, 
absent a showing of coercion, constitutes a windfall for 
employees, penalizes the union and cannot conceivably 
effectuate the policies of the Act. 


As we have already indicated, the Board’s Brown-Olds 
remedy is based upon an unreasonable inference unsup- 
ported by and contrary to proven fact and rendered irre- 
buttable by the Board’s rejection of any offer of contra- 
dictory evidence. We have also demonstrated the oppressive 


9 Phelps Dodge Corp. Vv. N.L.R.B., supra, 
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and capricious effect of this remedy in actual operation. 
Why then has the Board increasingly resorted to its use? 


We do not think that the Board can or will deny that 
the primary purpose of the Brown-Olds remedy is to en- 
force the Board’s strictures on union-security and hiring 
hall arrangements. Specifically, its principal role is to 
enforce adherence to the three standards that the Board 
declared in the Mountain Pacific case would have to be 
explicitly included to make valid any agreements establish- 
ing exclusive referral systems. 


On February 7, 1958 the General Counsel of the Board 
frankly advised unions and contractors in a letter: 


“The purpose of the Board in applying the so-called 

Brown-Olds reimbursement remedy is to effectuate the 

policies of the Act by, among other things, prevailing 

upon employers and unions to correct their illegal 

oe arrangements”? (5 CCH Lab. Law Rep. par. 
,060.) 


In an address at the Southeast Trade Exposition on 
March 21, 1959, the General Counsel expressly linked the 
Mountain Pacific doctrine to the Brown-Olds remedy, 
commenting: 


‘<The subsequent history of the Mountain Pacific deci- 
sion has been, in large part, a concerted program by 
this Agency to encourage appropriate affirmative action 
by the contracting parties to conform their collective 
agreements and hiring practices to the requirements 
of Mountain Pacific. In this respect, the major spur 
has been the so-called Brown-Olds remedy. . . - Deter- 
rence is the underlying consideration.’? (Mimeo Copy, 
pp. 5, 8; emphasis supplied). 


At the Rutgers University Conference on September 
30, 1958 the General Counsel picturesquely emphasized the 
punitive nature of the Brown-Olds remedy and the coercive 
use made of it by the Board: 
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‘‘This extraordinary remedy . . . demonstrates vividly 
the capabilities of administrative pressure and per- 
suasion . . . over the heads of the parties hung this 
statutory sword of Damocles—the constant awareness 
that Brown-Olds would be applied in full . . . President 
‘Teddy’ Roosevelt . . . carried a ‘big stick’ and with 
it he went far. We spoke softly and carried a ‘big 
sword,’ and the results to date have been heartening.’’ 
(Mimeo copy, pp. 6, 8.) 


Sharply contrasting with the decisions of the Board and 
the words of its General Counsel is the unqualified state- 
ment of the Supreme Court that the Board’s ‘‘power to 
command affirmative action is remedial, not punitive.’ 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 236; 
Republic Steel Corp. v. NLRB, 311 U.S. 7,12. In Republic 
Steel, as if anticipating the arguments advanced on behalf 
of the Board’s policy of ‘‘deterrence’’ during the past two 
years, the Court supplied a blunt refutation: 


“|. . it is not enough to justify the Board’s require- 
ments to say that they could have the effect of deter- 
ring persons from violating the Act. That argument 
proves too much, for if such a deterrent effect is 
sufficient to sustain an order of the Board, it would 
be free to set up any system of penalties which it 
would deem adequate to that end.’’ 311 U.S. at 12. 


In a word, the Brown-Olds remedy, both in its underlying 
assumptions and in its actual application in the instant 
ease is opposed to reason, to history, to empirical data, 
to Congressional policy, and to the pronouncements of this 
Court. 


CONCLUSION 


For the foregoing reasons, the decision of the National 
Labor Relations Board should be reversed with directions 
to set aside the portion of the Order requiring that Peti- 
tioner reimburse all employees for monies illegally exacted 
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from them in the manner and to the extent set forth in 
the section of the Intermediate Report entitled ‘‘Remedy.”’ 


Respectfully submitted, 


Martin F. O’DonocHvE 
Tuomas X. Dunn 
Patrick C. O’DonocHUE 


Counsel for Petitioner 
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COUNTERSTATEMENT OF THE CASE 
This ‘case is before the Court upon the petition of 
Local 425, United Association of Journeymen and 
Apprentices of the Plumbing and Pipefitting Industry 
of the United States and Canada, AFL-CIO, herein 
called Local 425:or the Union, to:review and set!asidé 
an order of the National Labor Relations’ Board is- 
sued. against it-on December 28, 1959, pursuant: to 
Section 10(c) of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 US.C., See. 
151 et seq.). The Board has filed a cross-petition re- 
ri @ye i 
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questing enforcement of its order. The Board’s 
Decision and Order (J-A. 1-26)" are reported at 125 
NLRB No. 107. This Court has jurisdiction under 
Section 10 (e) and (£) of the Act. 


L The Board’s findings of fact 


Briefly, the Board found that the Union and the 
Lummus Corporation,” herein called Lummus, main- 
tained and carried out an exclusive hiring agreement 
which coerced employees into becoming and remain- 
ing union members. The Board also found that, pur- 
suant to this agreement, the Union caused Lummus 
to refuse to hire employee Scalise because he was not 
a member in good standing. The Board concluded 
that, by. such.conduct, the Union violated Section 8(b) 
(1)(A) and (2) of the Act. The Union does not 
contest these findings and conclusion, challenging 
only the propriety. of part of the order which the 
Board issued as a means of remedying these unfair 
labor practices. We shall summarize the evidence, 


References to the Joint Appendix are designated “J.A.” 
References preceding a semicolon are to the Board’s findings; 
succeeding references are to the supporting evidence. 

With the Court’s permission, there have also been filed, in liev 
of having it reprinted in the Joint Appendix, original copies 
of Exhibit C attached to Trial Examiner’s Exhibit 1 (re- 
jected), a pamphlet entitled Explanation of Hiring Practices 
Necessary under the Taft-Hartley Act. ; 

2Lummus is a Delaware corporation with its principal office 
and place of business in the State of New York. It annually 
performs industrial and engineering services of substantial 
value in States other than New York (J.A. 11; 108, 35). No 
jurisdictional issue is presented. 
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all of which is undisputed, upon which the Board 
based its unfair labor practice findings. 


A. The illegal hiring agreement 


Continuously between March 1, 1956, and June 17, 
1958, Lummus and Local 425’s parent International, 
herein called the UA, were parties to a collective 
bargaining agreement, nation-wide in scope, which 
contained the following provisions (J-A. 15-17; 115, 


35): 


In hiring the men the employer shall ‘be the 
sole judge of the number of men required, and 
the initial requests for the furnishing of 
journeymen and apprentices shall be made to 
the Local Union within whose jurisdiction the 
work is being performed * * *. 

The employer shall have the right to deter- 
mine the competency and qualifications of the 
men referred by the Local Union having juris- 
diction and the right to hire and discharge 
accordingly ** *. © 

The Union agrees to furnish at all times to 
the Employer duly qualified journeymen and 
apprentices in sufficient number as may be 
necessary to properly execute work contracted 
for by the Employer in the manner and under 
the conditions specified in this agreement. 

If the Local Union in the territory or terri- 
tories where the Employer holds a contract 
fails to supply sufficient competent and capable 
journeymen and apprentices, as described here- 
in, the Employer may request the United Asso- 
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ciation to furnish such additional employees as 
it may require. 
If upon request*the Local Union or the 


United Association is. pnenle tp supply jpurney; 
men with special ‘skills, the Employer may. 
secure such journeymen from out-of-town labor 
market areas.*32" 82.) 228i 0% 

On. its jobs, <inckuding..the Hazleton, Pennsylvania, 
project involved-i in this:case, Lummus.maintained and 
gave effect to the foregoing agreement (J.A. 15; 108, 
35}... It: employed-only journeymen..or apprentices 
who were referred by :the.UA-or- its Local -Union 
having jurisdiction over the area in which work was 
being performed.:.: The: Local. haying: jurisdiction over 
the: Hazleton project was: petitioner Local 425. The 
only: men employed on ‘the Hazleton project, ‘pursuant 
to the ‘contract procedure, ¥ ‘were union’ members (J.A. 
aa The diocininathbnsptheat employes Sesion 

‘On. May 12; 1957, employee Scalise poked George 
Spearko, business manager of Local 425, for a job 
referral (J.A. 17; 108-109, 35). “Because Scalise was 
not a member in good standing of Local-425:for rea- 
sons’other than ‘nonpayment of dues, Spearko refused 
thé’ request (J-A. 17; 109, 35). “About’a day later, 
Scalise asked Lummus for a job. Lummus refused, 
and told him that he: would need a-job referral from 
Spearko..-On.about the-same day, Sealise again re- 
Cc mepercae sees cer a ee Peer 
— we 7109, $5): 
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ner FT nese Jtiat Dra thw > Go the Jens 
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J ‘rere ae atu re A 


IL. The Beards cieciasenesst nx and order, . 

- Tho. 'Boara. found>that the-contract-betweer- — 
mus'and the’ UA gave the‘Union exchisiye-eontrol 
over‘hiring, and that: such an arrangement-unlawdiully 
coerced: employees and encouraged. union membership 
in that it failed to contain the safeguards: preseribed 
in the Mountain Pacific. decision. It accordingly 
found that the Union violated Section 8(b)(1) (A) 
and (2) of the Act by maintaining and carrying out 
the exclusive referral hiring system, and, in addition, 
by refusing to refer Scalise pursuant thereto and 
thereby causing Lummus to deny’ — employment 
(J-A. 2, 209. 

The Board’s order TA: 5-9) requires the Union 
to. cease and desist from the unfair labor practices 
found, and: from in any like-or related manner re- 
straining or coercing employees in the’ exercise’ of 
their statutory rights. Moreover, the order’ requires 
the Union to reimburse all of the Lummus employees 
who were covered by the illegal contract for alf initia 
tion fees: and dues paid by them to ‘the Union while 


ne, 

2 In Mountain Pacifie, 19 NLEB 683, 07, the ‘Board held 
that an exclusive hiring hall agreement, will be deemed to unlaw- 
fully.encourage union membership unless the parties limit the 
union’s control over the hiring process by explicitly providing 


that: eae 
. 1; Seleetion of: applicants for referral to jobs shall be on 
iar cane RE Pa re MES BANS 
membership. . dryests el FOe Th stress ue 
2. Cistesiploger cetaiaa the ght to reject any job aoe 
, cant referred by the union. 
8. The parties shall post for the employees’ inspection. all 
provisions relating to the functioning of the hiring agree- 
ment, including the foregoing provisions. 
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working for Lummus on the Hazleton project (J.A. 
6, 21). In concluding that the latter remedy was ap- 
propriate and necessary to fully redress the unfair 
labor practices found,. the Board gave consideration 
to, and. rejected as legally insufficient, the Union’s 
offer to prove that: (1). the remedy would impose 
financial hardship on the Union; (2) Lummus’ 
employees paid dues voluntarily to the Union; and 
(3) they had been union members several years be- 
fore they were hired by Lummus. 


ARGUMENT 


This case presents the same issue as that in Local 
357, IBT v. NL.BB., No. 14794 (C-A. D.C.), decided. 
February 18, 1960, union petition for certiorari filed, 
No. 825, October Term. Here, as there, the Board 
found that an agreement between the employer and 
the union which delegated to the union exclusive con- 
trol over clearing applicants for employment, and 
did not contain adequate safeguards to assure em- 
ployees that clearance would be given members and 
non-members on an even-handed basis, coerces em- 
ployees and encourages union membership, in viola- 
tion of Section 8(a) (1) and (3), and 8(b) (1)(A) 
and (2) of the Act." Moreover, here, as there, the 
Board concluded that such unfair labor practices 
could most effectively be remedied by requiring the 
parties, not only to cease and desist from giving effect 


¢The instant case is limited to a Section 8(b) (1) (A) and 
(2) finding, because the complaint against the Company was 
withdrawn following a settlement agreement. 


SISO FE e597 ae 


SILO Srv orey : red <a {rogers Be e Miter a dt 
to the -hiring arrangement, but. to-reitnbusse: the em- 
ployees:: for. ‘all monies paid by:.:them: to, 


357. It merely 
contests the propriety,.of the xeimbursement portion 
of the’ Board’s order: Although we believe that this 
part of the order, :no-less than. the-other parts which 


, 2960; .« », cai edn tt date yea 
* Thus, ‘at the hearing. its: counsel stated. with reference: to the 
di Co - . . t “4 loyee S li : “We are - 
that we have committed a violation of 8 
int, he = 


"Insurance Agents Int Union, v. NLIEB., 104 US. App. 
D.C. 218, 260 F. 24 736, affirmed, 361 U.S. 477. 
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the appropriateness of the reimbursement remedy in 
the situation here. However, it should be noted that 
the question is presently before the Supreme Court,” 
and ‘will, in all probability, be definitely resolved by 
it at the October Term, 1960. In these circumstances, 
this Court may deem. it appropriate to withhold its 
decision in the present case pending Supreme Court 
resolution ‘of the problem. 

Respectfully submitted. 
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